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CURRENT EVENTS. 


Hat-Banp Ru es ror 1885.—1. Look to 
the profit side of the ledger; money is handy 
in law business. 

2. Rely ona personal study of cases ; a few, 
well sorted, are better than many of remote 
bearing. 

3. Bring less suits and settle more, even by 
splitting differences; but charge for it. 

4. Counsel less with clients and more with 
witnesses ; the bias of the one over-reaches; 
the timidity of the other falls short of truth. 

5. Cross-examine less with honest witnesses ; 
they tell too much and misplace it so reck- 
lessly. 

6. Claim not too much perfection in clients ; 
the jury know human nature is ugly; they 
will be jealous of half angels in law suits. 

7. Demand less and be believed, rather 
than claim too much and let the jury halve it; 
they may give the big half to your adver- 
sary. 

8. Use others as you hope to be used by 
them; the chances of gain and loss are in 
favor of the gain side by this method, and a 
good name will be a fortune made easy. 

9. Carry your heart into court—into every- 
thing; do nothing heedlessly; juries are 
more and more in sympathy with fair play 
every year, and no theory will stand testing 
like honesty. 

10. Don’t forget the boy lawyers, strug- 
gling up the steep hill from college to Web- 
ster’s top story. Its a long way up now. It 
is better to cheer than to discourage. 

J. W. Donovan. 

Detroit. January 1, 1885. 





Tue SupReME Court OF THE UNITED StaTEs. 
—During the late presidential canvass, the 
alarm was sounded by certain Republican 
journals, to the effect that, during the next 
four years, there will be, in all probability, 


‘ four vacancies on"the supreme bench of the 


Vol. 20—No. 4. 





United States, and that a great public calamity 
would result to the country if a Democratic 
president should have the filling of these va- 
cancies. The average editor and the average 
politician seem incapable of getting above the 
idea that there is a distinct and direct con- 
nection between politics and judicial deci- 
sions, and that the judges of the courts, in 
the decision of political questions, are mere- 
ly the agents or representatives of the politi- 
cal parties from which they have been taken. 
It is true thatthe judges of courts have often 
taken sides on political questions according to 
their political bias. But the Supreme Court 
of the United States, since the war, has de- 
cided many questions contrary to the policy 
of the dominant party, from whose ranks its 
judges have been recruited. Many instances 
of this could be cited, beginning,with the Mil- 
ligan case, and ending with the decision de- 
claring the Civil Rights Law unconstitutional. 
But suppose it were otherwise, upon what 
principle could candid men claim that the na- 
tional bench of last resort ought to be filled 
exclusively by the partisans of one party? 
So far from this, right-thinking men would 
see the obvious propricty of having the judges 
of a court which is created to decide great 
constitutional questions, selected, as far as 
may be, from all political parties. If politi- 
cal bias affects judicial decisions, then the ef- 
fect of such bias upon judicial decisions ought — 
to be checked, as far as possible, by appoint- 
ing judges from the ranks of opposing parties. 
These observations become pertinent from 
the fact that it is suggested in some quarters 
that one of the present judges of the 
Supreme Court of the United States, 
who has reached the age which entitles 
him to retire upon full pay, should 
resign, in order that President Arthur may, 
at the very close of his official term, appoint 
a Republican partisan as his successor. Mr. 
Justice Bradley is gravely recommended to 
do this by certain partisan papers; but there 
is little likelihood thatjhe will doit. It would 
be a stain upon his honor as a judge, and 
would justify the reproach which has often 
been cast upon his vote in the Electorial Com- 
mission, that it was influenced merely by par- 
tisan considerations. Nor do we believe that 
President Arthur would do himself the dis- 
credit of acting upon fsuch a suggestion, in 
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the event of such a resignation. It would be 
decent and proper for him to leave the ap- 
pointment to his successor. It is true that 
he has illustrious precedents for acting other- 
wise ; both Marshall and Taney were made 
Chief Justices as the reward of political ser- 
vices, and the former was appointed at the 
very close of the administration of the elder 
Adams. In fact, Marshall, as a member of 
Adams’ Cabinet, filled out and issued com- 
missions to judges and marshals until mid- 
night of March 3d, the last day of Mr. 
Adams’ administration; when he was fairly 
driven out of the office by Mr. Lincoln, of 
Massachusetts, who had been selected by 
Mr. Jefferson as his attorney-general, and 
who appeared with Mr. Jefferson’s watch in 
his hand, demanding for Mr. Jefferson, the 
effects of the office, upon a claim of right 
analogous to that of an executor who is en- 
titled to take temporary possession of the 
decedent’s effects, in order to preserve them, 
until he can receive his letters and give bond 
and qualify. 


NOTES OF RECENT DECISIONS. 


CoNSTITUTIONALITY OF Kansas PROHIBITORY 
Liquor Law.—In the case of Foster v. State 
of Kansas,! the Supreme Court of the United 
States hold the Kansas prohibitory liquor 
law to be notin conflict with the Constitution 
of the United States, reaffirming its decision 
with reference to similar statutes in Iowa and 
Massachusetts.” The question was presented 
in a curious way. The State, through its 
Attorney-General, brought an information in 
the nature of a quo warranto against Foster, 
who was the prosecuting attorney for Saline 
county, charging him with neglecting the 
duties of his office in not prosecuting viola- 
tions of the law. Judgment of ouster was 
rendered against Foster, and he carried the 
case to the Supreme Court. of the United 
States, placing his defense, among other 
things, upon the unconstitutionality of the 
law. The judgment of the Supreme Court 
of Kansas is now affirmed. 





1 Decided Nov. 3, 1884. 


* Bartemeyer v. Iowa, 18 Wall. 129, and Beer Com- 
pany v. Massachusetts, 97 U. S., 25. , 





TRIALS—EXPRESSION BY A JUROR DURING 
THE PROGRESS OF THE TRIAL THAT His Opry- 
10N 18 Formep.—In Strauss v. Dashney,! it 
appeared that during the progress of a trial 
the jury were sent out to view the premises 
where the injury for which the action was 
brought had taken place. While there, mak- 
ing the examination, one of the jurors said 
in the presence of his fellows, to the deputy 
sheriff in charge and to the counsel for the 
defendant, that he was ‘‘satisfied,’’ and that 
he had ‘‘made up his mind.’’ When the jury 
was returned into court the following morn- 
ing, counsel for the defendant moved that the 
juror be withdrawn and the cause continued. 
This motion the court overruled and the cause 
proceeded. It was held that in this there was 
no ground for a new trial. Moore, J., in 
giving the opinion of the court,’ said: ‘‘An 
expression by a juror during the progress of 
a trial that his mind was made up or that he 
was satisfied, is not necessarily a ground for 
a new trial. An expression must be such as 
to indicate that the party has finally determ- 
ined the verdict he will return. In the case 
at bar, the opinion was expressed during the 
progress of the trial, and before the conclu- 
sion of the testimony or the charge of the 
court had been given. The juror was cer- 
tainly guilty of misconduct, and it amounted 
to a contempt of court and should have been 
punished. Courts have frequently recognized 
errors of this class, for instance, where be- 
fore conviction and after all the evidence has 
been submitted, or even before the trial of a 
cause, a juror has so expressed himself -as to 
give the court to understand that he has 
formed an opinion. But in cases where it 
appears that there was further evidence and 
further instructions from the court upon the 
law, the presumption arises that the juror was 
not prejudiced at the time of rendering the 
verdict; and we are of the opinion that the 
court exercised the proper discretion in over- 
ruling the motion to discharge the juror.’’ 


—— Sr —__———__ —— 


APPLICATION OF THE DOCTRINE OF RESPOND- 
EAT SUPERIOR TO MuniIcIpPAL CORPORATIONS.— 
The Supreme Court Commissioner of Ohio 


112 Week. Law Bul., 182. 
2 The District Court of Hamilton County. 
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has lately, in the case of the City of Toledo 
vy. Cane,! rendered a decision which affords 
an interesting application of the doctrine that 
a municipal corporation, in respect of the 
care and management of any private property 
which it may own, is liable for the negligence 
of its officers, the same as a natural person un- 
der like circumstances would be liable for the 
negligence of his servants. The city of To- 
ledo owned a cemetery, which was managed 
by a board of trustees elected by the people. 
They employed a superintendent and work- 
men to manage the same. The superintend- 
ent had control of the workmen, and they 
were required to obey his orders. ‘The work- 
men were engaged in making an excavation 
under the direction of the superintendent; a 
portion of an embankment fell in and injured 
one of the workmen. The injury was caused 
by the negligence of the superintendent in 
the manner of prosecuting the work. It was 
held that the workman was entitled to recover 
damages of the city. In the opinion, which 
is given by Dickman, J., the distinction fre- 
quently met with in the books between the 
acts of the officers of municipal corporations 
in the discharge of the public or government- 
al functions of such corporations, which are 
regarded as quasi legislative or judicial, and 
acts of the same officers respecting any pri- 
vate property which the city may own, is ad- 
verted to and approved. The subject will be 
found very fully discussed in 2 Thomp., Neg. 
731, et seg. The distinction is very difficult 
of application, and the rule of liability is not 
well settled in the United States. If the city 
owns a wharf, or gas works, or water works, 
it is liable in respect of the management of 
such property for the acts of its agents and 
servants, just as a private person would be. 
But it is not liable for the acts of its police 
officers, its health officers, or its commission- 
ers of public charities. So far, the distinc- 
tion is clear enough. But when it is remem- 
bered that many American courts hold muni- 
cipal corporations liable for injuries to trav- 
elers for the non-repair of public streets, the 
shadowy character of the distinction is rec- 
ognized ; for if there is any duty which is 
public and governmental in its nature, that 
duty is the care and reparation of highways 


141 Ohio Sup. Ct. Com., 3. 








—a duty which has been regarded asa gov- 
ernmental duty since the first dawn of civiliz- 
ation in Europe. 





ASSIGNMENT FOR THE BENEFIT OF CREDITORS 
—AssIGNEE’s TITLE, HOW PLEADED.—The 
Supreme Court of Texas has lately decided,! 
on obvious grounds, that where an assign- 
ment is made for the benefit of creditors, and 
it becomes necessary for the assignee to as- 
sert his title in a court of justice, it is suffi- 
cient for him to aver in his pleading that he 
is the legal owner of the goods. He may 
simply bring the suit in his own right, and as- 
sert that the property in the goods is in him- 
self, without more. Any further specifica- 
tion as to the nature of his title to the goods, 
is matter of evidence, and need not be plead- 
ed. 





CorPORATIONS—PROCESS AGAINST MUST RUN 
tn CoRPORATE NAME.—In the Texas Code of 
Procedure there is a provision to the effect 
that a citation to be valid must command the 
officer to whom it is directed to summon the 
defendant inthe suit.1 It is held in that 
State, that a citation is not sufficient when it 
merely commands that the agent of the de- 
fendant be summoned, although service up- 
on the agent will be good where the citation 
is properly drawn.’ 





PRECATORY TRUSTS. 


The general subject of testamentary trusts 
has long been considered one of the most dif- 
ficult, intricate, and subtile branches of the 
law, and particularly is this true of that 
special class which forms the caption to this 
article. 

They are not governed, nor can they be 
measured, by those positive rules which ap- 
ply to the creation of trusts by deed, for the 
tendency of courts ever has been to subor- 


1 Thomas v. Chapman, 3 Tex. Law Rep. 332. 


1 Tex. Rev. Stat., Art. 1215. 

2 International, ete., R. Co. v. Sauls, 4 Tex. L. R. 
158; Sun Mutual Ins. Co. v. Seeligson, 59 Tex. 3; 
(overruling Railroad Co. v. Shepherd, 21 Tex. 277.) 
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effect which is ordinarily accorded them, to 
the expressed or implied intention of the tes- 
tator, and this intention, if not repugnant to 
law, is the rule and guide in each particular 
case.! Neither is this intention to be gath- 
ered or ascertained solely from the particular 
words or forms of expression used in any 
special connection,? but from all the provi- 
sions construed in connection with each other, 
while the surrounding circumstances ; the sit- 
uation of the parties; and the condition and 
character of the property; are all efficient to 
afford additional light in which to read the 
will. Although a testator is always pre- 
sumed to use the words in which he expresses 
himself according to their strict and primary 
acceptations, a liberal construction is always 
accorded them, and if a plain and definite 
purpose is manifest, the language will be 
subordinated to the intention.‘ So, too, tech- 
nical rulestare made to yield to intention, 
when the application of such rules would 
tend to defeat, rather than effectuate the 
original design, and the sense in which the 
testor has used words, will prevail over any 
arbitrary legal construction.’ 

The uncertainty which has arisen in regard 
to the force of words, and the effect they 
may have upon the disposition of testament- 
ary gifts and devises, has grown out of the 
equitable doctrine, that no particular form of 
expression is requisite to create an obligatory 
trust, provided the testator has pointed out 
with sufficient clearness and certainty the 
subject and object of same,® and hence, 
words of entreaty, wish, expectation, bequest, 
or recommendation, when coupled with def- 
inite objects, may be so used that courts may 
reasonably infer or imply that it was the 
intention of the testator to create a trust, 
and, under the application of the principles 


1 Rountree v. Talbot, 89 Ill. 246; Brooks v. Evetts, 
33 Tex. 732. 

2 Smith v. Taylor, 21 Ill. 296; Provenchere’s Appeal, 
67 Pa. St. 463. 

8 Moran v. Dillehay, 8 Bush. (Ky.) 434; Grimes v. 
Harmon, 35 Ind. 198; Gilliam v. Chancelor, 43 Miss. 
437: Broomfield vy. Wilson, 78 Ill. 467. 

4 Phillips v. Davies, 92 N. Y. 199. 

5 Luce v. Durham, 69 N. Y. 36; Edwards v. Bibb. 43 
Ala. 666; Mead v. Jennings, 46 Mo. 91; Welsch v. Sav- 
ings Bank, 94 Ill. 191. 

6 Bohan v. Barrett’s Exr. 79 Ky. 378; Gilbert v. 
Chapin, 19 Conn. 342; and see 2 Story Eq. Jur. § 979; 
Hill on Trustees, 92; Perry on Trusts, 4. , 


dinate such rules, and the operation and |! just alluded to, may construe a prayer in 








form, into a command in fact. 

No specific words are necessary to raise 
precatory trusts, and they may be created by 
almost any words indicative of desire, except 
such as amount to nothing more than mere 
suggestion. The subject seems to have been 
the source of a vast amount of learned dis- 
cussion in the equity courts of England, and, 
in a somewhat less degree, in this country as 
well, and though the courts of the United 
States have not, in general, adopted as rad- 
ical constructions as those which seem to pre- 
vail in England, yet the authorities of both 
countries are conclusive, and in the main 
harmonious, that precatory words are suffi- 
cient to create an obligatory trust, and may 
take effect as a valid disposition.’ 

But, although the force of precatory words 
in the creation of trusts has been many times 
recognized by the American courts, there can 
not be said to be any positive rule for bring- 
ing to a direct test the question of their bind- 
ing obligation. Their construction is governed 
by the same elastic rules that are applied 
generally in the interpretation of all testa- 
mentary gifts. The primary meaning of the 
words may be controlled by the context or by 
external evidence, but the main point, upon 
which the question turns, has reference to the 
force of the language employed as indicative 
of absolute desire or mere suggestion; the 
one, leaving no alternative, the other, ad- 
dressed to the donee’s discretion; the real 
question always being, whether the wish, or 
desire, or recommendation, that is expressed 
by the testator, is meant to govern the con- 
duct of the party to whom it is addressed ; or, 
whether it is merely an indication of that 
which he thinks would be a reasonable exer- 
cise of the discretion of such party, leaving it 
to him, however, to exercise that discretion 

as he may see fit.® 


7 The reader is referred for a citation of English au- 
thorities to 1 Jar. on Wills, 385. The following Amer- 
ican cases illustrate the text: Gilbert v. Chapin, 19 
Conn. 342; Bohan v. Barrett’s Exr., 79 Ky. 378; War- 
ner v. Bates, 98 Mass. 274; Reed v. Reed, 30 Ind. 313; 
Prewett v. Land, 36 Miss. 495; Gamble v. Dabney, 20 
Tex. 69; Brasher vy. Marsh, 15 Ohio St. 103. 


8 This is the doctrine of the English cases, and has 
been substantially followed by the American decisions: 
see, Collins v. Carlisle, 7 B. Mon. (Ky.) 14; Thompson 
v. MeKisick, 3 Humph. (Tenn) 631; Ellis v. Ellis, 15 
Ala. 296; Lines v. Darden, 5 Fla. 51. 
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Following the English authorities, and un- 
der the application of the doctrine last stated, 
such words as ‘‘hope,’’ ‘‘wish,’’ ‘‘request,”’ 
ete.; words expressive of confidence, as 
‘‘trusting,’’ ‘‘not doubting,’’ ete.; words of 
advice, as ‘‘recommend,’ etc., if they be not 
so modified by the context as to amount to 
no more than mere suggestions, to be acted 
on or not, according to the capriee of the im- 
mediate devisee, or negatived by other ex- 
pressions indicating a contrary intention, will 
be sufficient to create a trust in favor of the 
parties to be benefited.’ 

There is, however, a certain, degree of 
flexibility about precatory words that 
renders them pliant when confronted 
with positive provisions, 
words of the gift expressly point to an 
absolute enjoyment by the donee himself, 
the natural construction of precatory words 
would be, that they simply express the testa- 
tor’s belief or wish, without imposing a trust.” 
This follows, almost as a matter of course, 


for although such construction should always | 


be adopted as will best serve to carry the in- 


tention of the testator into effect, yet mere | 


conjectural hypothesis of such intention, how- 
ever reasonable, should never be permitted 
to overcome the plain and obvious sense of 
the language of the instrument, and if there is 
no ambiguity, however unfortunate it may be 
that the intention of the testator should fail, 
courts have no right to say that direct and 
unambiguous words shall not have their plain 
and unambiguous meaning." In like man- 
ner they must also yield if the imputed inter- 
pretation be against the rules of law, or so in- 
consistent with other provisions that both can 
not stand together, and generally, whenever 
they are so used, as is frequently the case, 
that itis doubtful whether they are absolute 


directions or mere suggestions, they should | 


be construed to mean rather an inclination of 
the mind than an act of the will, and regard- 


9 McRees’ Admr. v. Means, 34 Ala. 349; Erickson v. 


Willard, 1 N. H. 217; Dresser v. Dresser, 46 Me. 48; 
Hunter v. Stembridge, 12 Ga. 192; Van Ame v. Jack- 
son, 35 Vt. 176; Handley v. Wrightson, 16 Rep. 433; 
Bohan v. Barrett’s Exr., 79 Key, 378. 

10 Howard v. Corusi, 3 8S. C. Rep. 575; Hess v. Sing- 
ler, 114 Mass. 56. And see the English cases cited in 
1 Jar. on Wills, 389. 

ll Grimes v. Harmon, 35 Ind. 198; VanNostrand v. 
Moore, 52 N. Y. 12; Welsch v. Savings Bank, 94 Ill. 
191. 


and where the | 
| the true rule of -interpretation is, to give to 








ed as recommendations only.” The fact, 
however that there has been an absolute gift 
does not necessarily contravene either an ex- 
press or implied trust annexed to the gift, as 
it is a common thing to invest the legal title 
and trusteeship in the same person, who is to 
receive the benefit in the event of the failure 
of the trust. 

A strong tendency has been manifested in 
several of the States to restrict the application 
of the doctrine as stated in the preceding 
paragraphs, or to qualify it, and, in some in- 
stances, to reject it altogether. In several 
cases it has been held, that no technical sig- 
nificance attaches to recommendatory words, 
and that they are not sufficient per se to con- 
vert a devise or bequest into a trust; that 


such recommendatory words their natural and 
ordinary effect, and having arrived at the 
true intention of the testator, to let that in- 
tention, if lawful, be the rule of decision in 
the particular case.“ It can not be denied 
that these dissenting cases have a strong 
foundation of reason and authority to sustain 
them, for it has long been an acknowledged 
principle in equity that to create a trust by 
means of an obligation imposed on the con- 
science of the donee, the words relied upon 
must be imperative, and hence we find 
abundant authority in the English cases that 
even in the creation of precatory trusts the 
testator must command and not merely en- 
join. Words of desire, entreaty or confi- 
dence can hardly be said to be in the impera- 
tive mood, and can be made imperative only 
by construction. But where the words indi- 
cate intention it is customary to disregard 
grammatical rules, and the desire of the testa- 
tor, like the wish of a sovereign, is con- 
strued and allowed to take effect as a positive 
command,” the bequest losing none of its 
mandatory force or effect because ‘‘clothed 
merely in the language of civility.’’ 

While the dissenting cases just alluded to 
have not been without force in influencing the 
decisions of other courts, the weight of author- 
ity fully sustains the principles first stated, 


2 Brunson vy. Hunter’s Admr., 2 Hill. Ch. (S. C.) 
490; Negroes v. Plumer, 17 Md. 165. 

13 See Pennock’s case, 20 Pa. St. 272. 

14 Harper v. Phelps. 21 Conn. 257; Walker v. Hall, 34 
Pa. St. 483. 

15 See Hill on Trustees, (note 4th Am. Ed.) *73. 
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technical significance creative of trusts, when 
the contrary does not appear from the con- 
text or by necessary implication. It is, how- 
ever, the disposition of all courts to adopt 
such a construction as will give an estate of 
inheritance to the first donee,!* and an abso- 
lute gift, directlyjand'unequivocally bestowed, 
will not usually be restricted or reduced by 
any words of expectation or desire, however 
strongly expressed, relating to the disposal 
of any residue remaining in the hands of the 
donée at the time of his decease.” 

The over anxiety of courts to fully effectu- 
ate the will of the testator and carry out what 
to them appeared to be his manifest design, 
may, in some instances, seem to have carried 
them to almost unwarrantable extremes in 
construing trusts from precatory words in 
loose terms, yet, as a rule, a conservative 
spirit seems to pervade the later decisions, 
and, notwithstanding the fact, that ina few 
instances courts have seen fit to adopt, as a 
more reasonable presumption, the theory that 
words precatory in form are meant simply to 
imply a discretion in the donee unless clearly 
shown to have been used in an imperative 
sense, the general doctrine as first stated 
may now be considered as fairly well 
established in this country. Though all 
the American authorities are not in com- 
plete harmony, the following deduction 
may be drawn from them as the set- 
tled law of the land: Precatory words, 
equally with direct or express provisions, may 
create valid and effectual trusts,® but no 
commendatory terms expressive of ‘‘wish,’’ 
‘¢will,’’ ‘‘desire,’’ etc., are sufficient for the 
purpose, whenever the objects of the sup- 
posed trust or the property to which it is to 
attach are not certain and definite; when- 
ever a clear discretion or choice to act or not 
to act is given to the donee or supposed 


16 Leiter v. Sheppard, 85 Ill. 242. 

17 Howard v. Corusi, 3 8S. C. Rep. 575; Hess v. Sing- 
ler, 114 Mass. 56. 

18 Warner v. Bates, 98 Mass. 274; Reed v. Reed, 30 
Ind. 313; Prewett v. Land, 36 Miss. 495; Gamble v. 
Dabney, 20 Tex. 69; Bohan v. Barrett’s Exr. 79 Ky. 
378; Brasher v. Marsh, 15 Ohio St. 103; McRee’s Admr. 
v. Means, 34 Ala. 349; Dresser v. Dresser, 46 Me. 48; 
VanAme y. Jackson, 35 Vt. 176; Handley v. Wright- 
son, 16 Rup. 433; Hunter vy. Sternbridge, 12 Ga. 192. 

19 Brunson v. Hunter’s Admr. 2 Hill. Ch. (S. C.) 490; 
Negroes v. Plumer, 18 Md. 165. “a 
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and precatory words are generally accorded a | trustee ;® or, whenever the prior disposition of 


the property imports absolute and uncon- 
trollable ownership.” — 
Gro. W. WARVELLE. 
Chicago, Ill. 





THE BIBLE IN THE PUBLIC SCHOOLS. 





MOORE v. MONROE. 





Supreme Court of Iowa, September 18, 1884. 


1. Constitutional Law — Prohibition against the 
Establishment of Religion, Etc.—The Constitution of 
Iowa provides that “the General Assembly shall ma 
no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; nor shall any person 
be compelled to attend any place of worship, pay tithes, 
taxes, or other rates for building or repairing places of 
worship, or the maintenance of any minister or minis- 
try.”” (Const. Iowa, Art. I, Sec. 3. Bill of Rights.) 
A statute of that State provides that “the Bible shall 
not be excluded from any school or institution in this 
State, nor shall any pupil be required to read it, con- 
trary to the wishes of his parent or guardian.” (Iowa 
Code, Sec. 1764.) It is held that this statute does con- 
travene this constitutional provision. 

2. Bible in Public Schools — Injunction against 
Reading not Granted.—An injunction will not be 
granted to restrain the reading or repeating of the 
Bible or parts thereof, or the singing of religious songs 
in a public school, at the instance of a tax-payer whose 
children are not required to be present during such 
exercises. 


Appeal from Davis District Court. 

The plaintiff, as a resident and tax-payer of the 
independent district of Bloomfield, and patron of 
the public school, taught in the district, brings this 
action against the teachers of this school and di- 
rectors of the district, and prays for an injunction 
to prevent the reading or repeating of the Bible, 
or any part thereof, in the school, and to prevent 
the singing of religious songs in the school. The 
court refused to grant an injunction, and from the 
order of refusal the plaintiff appeals. 

F. W. Moore and 8S. N. Steele, for appellant; 
S. S. Carruthers and Payne & Eichelberger, for ap- 
pellees. 

Apams, J.—The record shows that the teachers of 
the school are accustomed to occupy afew minutes 
each morning in reading selections from the Bible, 


2% Erickson v. Willard, 1 N. H. 217; Sharon v. Sim- 
mons, 30 Vt. 458; Society v. Hawes Fund, 5 Cush. 
(Mass.) 454; Thompson v. McKiswick, 3 Hump. 
(Tenn.) 631; Collins v. Carlisle, 7 B. Mon. (Ky.) 14; 
Ellis v. Ellis, 15 Ala. 296; Lines v. Darden, 5 Fla. 51; 
Howard v. Corusi, 38. C. Rep. 575; Hess v. Singler, 114 
Mass. 56. 

21 Howard v. Corusi, 3 8. C. Rep. 575; Hess v. Sing- 
ler, 114 Mass. 56; Consult—2 Story Eq. Jur. Sec. 979: 
Hill on Trustees 92; Perry on Trusts, 4; 1 Jar. on 
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in repeating the Lord’s prayer, and singing re- 
ligious songs; that the plaintiff has two children 
in the school, but that they are not required to be 
present during the time thus occupied. The rec- 
ord further shows that the plaintiff objected to 
such exercise and requested that they be discon- 
tinued; but the teachers refused to discontinue 
them, and the directors refused to take any action 
in the matter. 

The plaintiff concedes that.under a statute of 
Iowa, Sec. 1764 of the Code, if constitutional, 
neither the school directors nor courts have power 
to exclude the Bible from public schools. The 
provision of statute is in these words: ‘The 
Bible shall not be excluded from any school or in- 
stitution in this State, nor shall any pupil be re- 
quired to read it contrary to the wishes of his 
parent or guardian.”” Under this provision, it is 
a matter of individual option with school teachers 
as to whether they will use the Bible in school or 
not, such option being restricted only by the pro- 
vision that no pupil shall be required to read it 
contrary to the wishes of his parent or guardian. 
It was doubtless thought by the Legislature that 
an aftempt on the part of school-boards to exclude 
by official action, the Bible from schools, would 
result in unseemly controversies, to be decided 


ultimately at the polls, and that such controver- 


sies would naturally disturb the harmony of school 
districts, and impair the efficiency of schools. 
Whether the provision is a wise one, it is un- 
necessary for us to express any opinion. It is the 
law of the State, unless unconstitutional. 

The plaintiff insists, however, that it is uncon- 
stitutignal. The provision of the Constitution 
which it is said to conflict with, is Article 1, Sec. 
3, Bill of Rights. The provision is in these words: 
‘The General Assembly shall make no law re- 
specting an establishment of religion, or prohibit- 
ing the free exercise thereof: nor shall any per- 
son be compelled to attend any place of worship, 
pay tithes, taxes or other rates for building or re- 
pairing places of worship, or the maintenance of 
any minister or ministry.” 

The plaintiff’s position is that, by the use of the 


. . ! 
school-house as a place of reading the Bible, re- 


peating the Lord’s prayer, and singing religious 
songs, it is made a place of worship; and so his 
children are compelled to attend a place of wor- 
ship, and he, as a tax-payer, is compelled to pay 
taxes for building and repairing a place of wor- 
ship. 

We can conceive that exercises like those de- 
scribed might be adopted with other views than 
those of worship, and possibly they are in the case 
at bar; butit is hardly to be presumed that this 
is wholly so. For the purposes of the opinion it 
may be conceded that the teachers do not intend 
to wholly exclude the idea of worship. It would 
follow from such concession that the school-house 
is, in some sense, for the time being, made a place 
of worship. But it seems to us that if we should 
hold that it is made a place of worship, within 





the meaning of the Constitution, we should put a 
very strained construction upon it. The object of 
the provision, we think, is not to prevent the casu- 
al use of a public building as a place for offering 
prayer, or doing other acts of religious worship, 
but to prevent the enactment of a law whereby any 
person can be compelled to pay taxes for building 
or repairing any place designed to be used distine- 
tively as a place of worship. The object, we 
think, was to prevent an improper burden. 

It is, perhaps, not to be denied that the prin- 
ciple, carried out to its extreme logical results, 
might be sufficient to sustain the appellant’s posi- 
tion; yet we can not think that the people of Iowa, 
in adopting the Constitution, had such extreme 
view in mind. ‘The burden of taxation by reason 
of the casual use of a public building for worship, 
or even such stated use as that shown in the case 
at bar, is not appreciably greater. We do not 
think, indeed, that the plaintiff's real objection 
grows out of the matter of taxation. We infer 
from his arguments that his real objection is that 
the religious exercises are made a part of the edu- 
cational system, into which his children must be 
drawn or made.to appear singular, and perhaps 
be subjected to some inconvenience. But, so long 
as the plaintiff’s children are not required to be 
in attendance at the exercises, we can not regard 
the objection as one of great weight. Besides, if 
we regarded. it as of greater weight than we do, 
we should have to say that we do not find anything 
in the Constitution or law upon which the plaint- 
iff can properly ground his application for relief. 
Possibly, the plaintiff is a propagandist, and re- 
gards himself charged with a mission to destroy 
the influence of the Bible. Whether this be so or 
not, it is sufficient to say that the courts are 
charged with no such mission. 

We think that the injunction was properly 
denied. 

Affirmed. 





NEWSPAPER LIBELS. 


BRUCE v. REED. 


Supreme Court of Pennsylvania, Jan. 7, 1884. 


1. MASTER AND SERVANT—Liability of Newspaper 
Proprietor for Libels by His Editor.—A newspaper 
proprietor who allows an editor or reporter to print in 
the columns of his paper whatever such editor or re- 
porter may see fit, is liable in damages fora libel so 
inserted by such editor or reporter, although such pro- 
prietor may not have directed its publication, and may 
have known nothing about it at the time. 


2. . . Exemplary Damages.—In such a 
ease, if the matter was inserted by the editor or re- 
porter, while acting for the proprietor within the gen- 
eral scope of his employment, the proprietor will be 
answerable in exemplary damages for the malice, 
gross negligence, or wantonness of the editor or re- 
porter, in like manner as though he had done the 
wrong in proper person. 
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- . Evidence to Enhance 
ion Mitigate Damages. —It follows that,in an action for 
damages for such a libel, evidence is admissible, for the 
purpose of enhancing the damages, of the careless,reck- 
less, or wanton conduct of the employee in writing the 
article. It also follows that, undera plea of not guilty, 
the defendant may prove the facts and circumstances 
which induced the writer erroneously to make the 
charge complained of, provided such facts and cir- 
cumstances do not tend to prove the truth of the 
charge as made. 





4. . ——. Want of Personal Knowl- 
edge— Tender of Amends. —In such an action it is held 
erroneous to charge, as matter of law, that if the de- 
fendant had no personal knowledge of the article be- 
fore it was published, and afterwards, in good faith, 
did what was reasonable to make amends, it was not a 
case for punitive damages. 


Error to the Court of Common Pleas No.1, of 
Allegheny County. 

John Dalizell and S. A. McClung. for plaintiff in 
error; A. M. Brown, for defendant in error. 

MERCER, C. J., delivered the opinion of the 
court: 

The defendants are the proprietors of a daily 
newspaper, called The Commercial Gazette. pub- 
lished in the city of Pittsburgh. 

This suit is to recover damages for the compos- 
ing and publishing, as editorial in the columns of 
that paper, an article reflecting on the plaintiff, 
which the jury have found to be libelous. 

The first and second specifications of error are 
to the rejection of evidence, of substantially the 
same character, offered by the plaintiff. 

Whether the evidence was properly rejected de- 
pends on the liability of the defendants for the 
conduct of Dr. Palmer, who was one of the edi- 
tors of the paper. 

A master is liable for the wrongful act of his 
servant when the injury is committed by authori- 
ty of the master, either expressly conferred or 
fairly implied from the nature of the employment, 
and the duties thereby imposed: 1 Black’s Com. 
429; Wood on Master and Servant, Sec. 279. He 
is liable for the act of his servant within the scope 
of his employment, and incident to the perform- 
ance of the duties intrusted to him, although the 
specific act of injury be in opposition to the ex- 
press and positive commands of the master: Id., 
Sec. 307; Mechanics’ Bank v. Bank of Columbia, 
5 Wheat. 326. This may be said to be the settled 
rule of law applicable to the liability of masters 
generally, for the acts of their agents. 

The liability of the proprietors of a newspaper 
for the act of an agent to whose management they 
have intrusted the paper, is more broad. The 
proprietor is presumed to have published the libel 
which appears therein, and in a criminal prosecu- 
tion therefor, it is no defense for him to show that 
it was published without his knowledge and in his 
absence: Railroad v. Walter, 3 Esp. 21; King v. 
Gutch, 1 Moody & Malkin, 433; Roscoe’s Crim. 
Ev., 6 Amer. Ed., 621; Commonwealth v. Morgan, 
107 Maiss., 199. 





The material for this libel appears to have been 
drawn from the fact that a reporter of the paper 
sought to ‘‘interview”’ the plaintiff, and asked his 
opinion, for publication, on a question of law, 
which the plaintiff declined to give, and stated 
reasons therefor. 

The offers, inter alia, were to prove this conver- 
sation, and that it was reported to Dr. Palmer, 
who was in the employ of the defendants; that 
he had the charge and management of the column 
in which the article was published, not subject to 
the supervision of the defendants; that he subse- 
quently wrote, and the deféndants published, the 
libel in question; and that Palmer was pecuniar- 
ily irresponsible, and is now dead. The defend- 
ants objected to the evidence, claiming it to be in- 
competent, as the plea was ‘“‘not guilty,’ and the 
only question was that of publication. They made 
no objection to proving the publication of the 
libelous article, but claimed their liability was re- 
stricted to what they actually published. The 
court rejected both offers. 

If the defendants gave to Palmer such charge 
and control of an editorial volumn, reserving no 
supervision, he was practically authorized by 
them to write and publish therein any article he 
thought proper. The very purpose of his employ- 
ment was to collect information and write articles 
for publication. lf they imposed such duties upon 
him, and gave him such powers, limited only by 
his discretion, they are liable for injuries resulting 
from an act of his, clearly incident to the per- 
formance of his duties, in the scope of his employ- 
ment. He stood in their place. If the libel was 
written under the authority of his employment 
and in furtherance of their business, they are re- 
sponsible, whether the wrong resulted from his 
mere negligence or from a wanton and reckless 
purpose to accomplish the business in an unlaw- 
ful manner: Howe v. Newmarch, 12 Allen, 49; 
Ramsden v. Boston & Albany R. R. Co., 104 Mass., 
117; Hawes v. Knowles, 114 Id. 518. Or from his 
wilfullness: Wood on Master and Servant, pp. 
576 and 583. If Palmer were still living he might 
be sued jointly with them for this libel, or he and 
they might be sued separately: Rogers on Libel 
and Slander, 157, 294. Every one in any way con- 
nected in the publication of a libel is equally re- 
sponsible for all the damages which flow from that 
publication: Id. 328. 

It is true, it has been held that express malice in 
an employee, who has written a libel, cannot be in- 
voked to swell the damages against the employer, 
if he was ignorant of the publication and not neg- 
ligent: Detroit Post Co. v. McArthur, 10 Mich., 
447; Scripps v. Reilly, 38 Id.,10;  obertson v. 
Wylde, 2 Moo. & Robey, 101. It was, however, 
held in Goddard v. Grand Trunk Railway Co., 57 
Me., 202, that whenever exemplary damages would 
be recoverable, if the act had been done by the 
master himself, they are equally recoverable when 
the act is done by his servant. So in Wood on 
Master and Servant, Sec. 323, it is said: ‘*In 
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many instances it has been held not only that the 
master is liable for the wanton and malicious acts 
of his servants in the execution of the authority 
given him by the master, but also that in all such 
cases the wantonness and malice may be shown 
to enhance the damages,’ citing Hawes v. 
Knowles, supra. This conclusion flows logically 
from the ground on which the liability of the 
master rests. If he so authorized the act that he 
commits it through the agency of another, he 
cannot claim exemption from any of the legal 
consequences flowing from the act. 


If this rule of law is applicable to any employ- | 
' COMPOSITIONS IN BANKRUPTCY, WHEN A 


er, we are unable to see why it shall not apply to 
the proprietor of a newspaper who employs others 
to write for its columns. 
always reside in the city in which the paper is 
published. They may be in foreign countries much 
of their time. 
to be pursued, but do not restrict the writers as to 


the specific means by which the desired end shall | 


be reached. If the proprietors are asked to give 
the name of the author of any article, and they 


refuse, as they generally do, to do so, a person | 


aggrieved, as a general rule, has no means of as- 
certaining the name of the writer. If they are 
not held responsible for what they cause to be 
written and published, every person connected 
therewith may escape these punitive damages 
which the law frequently imposes. As was said 
in Barr v. Moore, 6 Norris, 385, ‘‘the liberty of the 
press should at all times be justly guarded and 
protected; but so should the reputation of an in- 
dividual against calumny. The right of each is 
too,valuable to be encroached on by the other.” 

The defendants are charged with having com- 
posed, as well as having published, the libelous 
article. It follows that evidence was admissible 
to prove, for the purpose of swelling the damages, 
the careless, reckless or wanton conduct of the 
employee in writing the article, in execution of au- 
thority given him by the defendants. Under their 
plea of not guilty, the defendants may prove, in 
mitigation of damages, the facts and circumstan- 
ces which induced the writer to erroneously make 
the charge, provided such facts and circumstances 
do not tend to prove the truth of the charge 
made. 
* It follows, from reasons already given, the 
learned judge erred in charging substantially as 
matter of law that, if the defendants had no per- 
sonal knowledge of the article before it was pub- 
lished, and afterwards in good faith did what was 
reasonable to make amends and reparation, it was 
not a case of punitive damages. If the facts were 
found as stated they were for the jury to consider 
in mitigation of damages; but they should not be 
considered alone as controlling such damages. 
They should be considered in connection with all 
the other evidence submitted to the jury justly 
tending to enhance the damages. 

We discover no error in tfe third and fourth 
assignments to correct. 





The proprietors do not | 


They direct as to the general course 





The language of the ar- 


ticle did not expressly charge any fraudulent or 
corrupt conduct or motives. In the declaration 
the plaintiff put his construction on the meaning 
of the language used. The learned judge charged 
if the jury found the meaning to be as there aver- 
red, it was libelous. The plaintiff has no just 
cause of complaint with this answer; besides the 
jury found the language to be libelous. ‘There is 
no merit in the fifth assignment. 

Judgment reversed, and a venire facias de novo 
awarded. 





—_ 


VALID RELEASE. 
PUPKE v. CHURCHILL. 


St. Louis Court of Appeals, December, 1884. 


1, Composition in Notes, no Release until Notes 
Paid.—Under the late Bankrupt Act, compositions, in 
order to be valid, must be payable “in money.’”? Ac- 
cordingly, where a composition was effected by the 
giving of notes, the notes were not payment, but were 
merely evidences of an engagement to pay money. 


2. . Bankrupt not Discharged unless Notes 
Paid.—The bankrupt is not discharged, unless the 
notes are paid according to their terms, and if they are 
not so paid, the right to sue on the original indebted- 
ness revives. 


‘ Actionin State Court—Summary 
Remedy in Bankrupt Court Cumulative.—In such a 
case, a creditor may prosecute his action on the orig- 
inal obligation in a State court, or in any court having 
jurisdiction of such an action. The summary remedy 
by proceedings as for contempt, given by the Bank- 
rupt Act, in the bankruptcy court, to compel the bank- 
rupt to perform the composition agreement, is 
cumulative merely. 

4. " . Effect of Giving Additional Se- 
curity.—As the act required the composition to be 
“in money,” the giving of additional security by the 
bankrupt, such as policies of insurance upon his life, 
did not release his antecedent indebtedness, unless the 
policies were kept in force, and the notes paid; espe- 
cially where the resolution of composition provided 
that any failure to pay the notes, or the insurance 
premiums, should, at the option of the creditor, work 
a release of his acceptance thereof; and more especially 
in case of a non-assenting creditor. 


Error to the Circuit Court of the city of St. 
Louis. 

Mills and Fiitcraft, for plaintiff in error; Tru- 
man A. Post for defendant in error. 

THOmpsoON, J., delivered the opinion of the 
court: 

In 1877 the defendant filed his voluntary petition 
in bankruptcy, and, under the terms of § 17, of the 
amendatory bankruptcy act of June 22, 1874, com- 
pounded with his creditors on the basis of twenty- 
five cents on the dollar of his indebtedness, paya- 
ble in three equal installments in three, five and 
seven years, giving his notes without interest for 
each payment, to be secured by certain life insur- 
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ance policies in the aggregate amount of $50,000, 
of which the first two annual premiums were to be 
paid to render them non-forfeiting. The plaint- 
iffs in this action did not assent to this composi- 
tion agreement. It was recorded, approved by 
the court, the policies were taken out, the notes 
were executed, and thereupon the bankruptcy 
proceeding was, by order of court, dismissed at 
the cost of the bankrupt. The notes which the 
bankrupt was required to execute in favor of the 
present plaintiffs, under the terms of the resolution 
of composition, were executed by him, and ten- 
dered to them, but they refused to receive them, 
and, by order of the bankrupt court, they were de- 
posited with the clerk. The proposition for a 
composition, as accepted by the resolution of the 
creditors and approved by the court, contained 
this clause: 


‘‘Any failure on my part to pay the notes or the 
insurance premiums according tothe terms of this 
composition shall, at the option of the creditor, 
work a release of his acceptance thereof, and a 
compliance on my part with its terms shall, on the 
other hand, work a full discharge and release of 
my debts.”” 

The present action is brought upon a note of the 
defendant held by the plaintiff prior to the bank- 
ruptcy and the composition. 


It was admitted, for the purposes of this trial, 
‘that the insurance aforesaid was not kept up 
after the first year, and that the installment notes 
have not been paid as provided in the composi- 
tion.”’ Upon this state of case, the court, sitting 
as a jury, refused a declaration of lawto the 
effect that the plaintiffs were entitled to recover, 
and gave judgment for the defendant. 


We are of the opinion that judgment should | 


have been given for the plaintiffs. At common 
law and in equity, a composition agreement works 
a release of the antecedent debt, only when it is 
performed: Clark v. White, 12 Pet. 178,191; Mac- 
kenzie v. Mackenzie, 16 Ves. 372,374; Ex parte 
Bennett, 2 Atk. 527. 


is released upon an agreement to pay part of it, 
accompanied by the giving of additional security 
for such part payment. Another exception is ad- 
mitted where the terms of the composition agree- 


ment clearly import that the effect of the making | 
of the composition shall be ipso facto, to dis . “ 

ae 7: pre fare acharge | erty to conclude that it may have been reconsid- 
| ered by him. 


1. The statute under which this composition | Appeals of Maryland, in Deford vy. Hewitt, 49 Md. 


the original indebtedness. 


was made, was imported into our late bankrupt 


law from the English Bankrupt Act of 1869. By | 
its terms, in a case of voluntary bankruptcy, the | 


composition between a debtor and his creditors to 
the extent of two thirds in number and one-half 
in value, would bind the non-assenting creditors, 


whose debts were included in the bankrupt’s | 
schedule, and who had notice of the proceedings. | 


This provision has been justly held in derogation 





A well understood exception | 


to this rule exists in cases where the original debt ; . 
| been pressed upon our attention. 


of common right, and hence to be strictly con- 
strued: Re Schields, 15 N. B. R. 532; s.c., 4 Cent. 
L. J. 557. 


Where the debtor surrendered his property, and 
it was applied under the bankrupt law to the sat- 
isfaction of his debts, he received from the court a 
discharge which, with certain exceptions, pro- 
tected him against actions on his antecedent debts. 
But where he compounded with his creditors un- 
dcr the statute now in question, he received no 
certificate of discharge. The resolution of com- 
position, when approved by the court and record- 
ed, was in itself a discharge, if carried out by the 
debtor according to its terms. Smith v. Morgen- 
stern, 2 Fed. Rep. 575; Denny v. Merrifield, 128 
Mass, 329, Per Gray, C. J.; Mason & Hamlin 
Organ Co. v. Bancroft, 4 Cent. L.J. 295; Re 
Becket, 12 N. B. R. 301. In such acase, no cer- 
tificate of discharge was given; for it was not 
competent for the bankruptcy court, where the 
debtor had not surrendered his property for the 
benefit of his creditors, to discharge him from his 
debts by the giving of sucha certificate. But, 
unless the resolution of composition distinctly 1m- 
ports the contrary, itis clear upon principle, and 
upon an almost unbroken line of authorities, that 
the composition becomes a discharge only when 
carried into effect by the debtor according to its 
terms, unless he has been prevented from carrying 
it into effect by the act of the creditor, who seeks 
to avoid its effect asadischarge. Edwards v. 
Coombe, L. R. 7, C. P. 519; Re Hatton, L. R. 7 
Ch. 728; Ex parte Peacock, L. R. 8 Ch. 682; Gold- 
ney v. Lording, L. R. 8 Q. B. 182; Newell v. Van 
Praagh, L. R. 9 C. P. 96; Edwards v. Hancher, 1 
C. P. Div. 111; Whittimore v. Stephens, 48 Mich. 
573, 578; Robinson v. Clement, 73 Ind. 29, 33; Re 
Negley, 20 Fed. Rep. 499; Mount Wollaston Nat. 
Bank v. Porter, 122 Mass. 308; Pierce v. Gilkey, 
124 Mass. 300; Home Nat. Bank v. Carpenter, 129 
Mass. 1; Re Hurst, 12 N.B.R. 455, 463; s.c. 3 Cent. 
L. J. 78, decision of Emmons, J.; Re Reiman, 13 
N. B. R. 128, 133, decision by Mr. Justice Hunt; 
Re Leipziger, 18 N. B. R. 267. 

Two or three cases which hold the contrary have 
One of them 
purports to be a decision of Mr. Circuit Judge 
Woods, on a petition of review in bankruptcy : Re 
Bailey, 19 N. B. R. 77. We do not find this de¢i- 
sion in the series of decisions of that learned judge 
reported by himself, and therefore we feel at lib- 


Another isa decision of the Court of 


51; s.c. 18 N. B. R, 518. The latter decision pro- 
ceeds upon the ground that the notes given by 
a bankrupt in pursuance ef the composition agree- 
ment were in the nature of payment, and hence 
were of themselves a satisfaction of the antecedant 
indebtedness. This ground is wholly fallacious. 
The statute required that the payment under a res- 
olution of composition, in order to be valid, should 


be ‘tin money,’’ and the giving of notes by the 
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debtor is regarded as nothing more than a coven- 
ient form of expressing his obligation to pay 
money according to the composition agreement. 
They are in no sense payment; since to hold them 
so would, as was clearly reasoned by Mr. Circuit 
Judge Emmons in the case of Hurst, supra, be to 
proceed in the very face of the statute. The mere 
giving of notes has been held; again and again, not 
to be a performance of the composition agreement. 
Re Reiman, 13 N. B. R. 128, 133; Re Hatton, L. R. 
7 Ch. 723; Edwards v. Coombe, L. R.7 C. P. 519; 
Robinson v. Clement, 73 Ind. 39; Pierce v. Gil- 
key, 124 Mass. 300. 

2. But itis argued that judgment could not 
have been rendered for the plaintiffs in this action, 
because exclusive jurisdiction of the proceeding is 
vested, by the terms of the bankrupt law,in the U.S. 
District Court. The bankrupt law does not, by 
its terms, impose a sweeping and unlimited stay 
upon actions in the State courts. It merely stays 
them, ‘‘until the question of the debtor’s discharge 
shall have been determined, provided there has 
been no unreasonable delay on the part of the 
bankrupt in endeavoring to obtain his discharge.” 
U.S. Rev. Statutes, Sec. 5106. This statute was 
framed before the amendatory act, providing for 
composition with creditors, was enacted, and 
hence it does not, in terms, apply to such a pro- 
ceeding, in which the bankrupt does not receive a 
formal discharge. But it furnishes an analogy 
upon which the courts have made a rule, and that 
rule is that the proceeding is deemed to be pend- 
ing in the court of bankruptcy during the time 





which is allowed the bankrupt in which to perform 
the composition agreement. This is the utmost 
limit of the time during which the U. S. District 
Courts have held that they are at liberty to enjoin 
actions in the State courts: Re Hinsdale, 9 Ben. 91, 
97; Re Nebenzahl, Id. 343, 346. One court has 
even restricted the period to the date of the, ap- 
proval of the resolution of composition: Re Lytle, 
14 N. B. R. 457. 

3. The statute under which this composition | 
was effected provides for a summary proceeding 


in the bankrupt court, by a creditor, for the en- | 


forcement of the composition according to its 
terms. It is argued that this proceeding is exclu- 
sive, and the reason given for so holding is that 
it enables the bankrupt court to adjust the equities 
among all the creditors, and prevent one creditor 


from getting an advantage over the other credit- | 


ors by bringing an action at law for his debt. 
This seems to have been the ground on which Mr. | 
Circuit Judge Woods reasoned in Re Bailey, 19 
N.B.R.77. The force of this reasoning is ad- 
mitted. ‘The same provision existed in the English 
Bankrupt Act of 1869, upon which our statute of | 
composition was modeled. But the English courts 
hold that the remedy there given is cumulative 
and not exclusive; and so the American courts 
have held where the point has been brought to | 
their attention in several of the cases above cited. | 


The reason and justice of the case seem to favor | 
\ 


this conclusion, especially as applied to the facts 
of the case before us. Here, the agreement of 
composition was broken by the debtor after the 
first year, by allowing the life insurance policies 
to lapse and become forfeited. A non-assenting 
creditor is now told that, on the happening of this 
event, he might have gone into the bankrupt court 
and proceeded against the debtor by a summary 
process as for a contempt. What good would this 
have done him? Suppose it might have ended in 
an order committing the debtor to jail until the 
composition agreement should have been com- 
plied with; is there any reason to believe that 
this remedy would have been effective? Would 
he have been more likely to earn money to pay 
the life insurance premiums in jail than out of 
jail? This contention of the defendant allows 
him to say to the plaintiffs this: ‘*I can go into 
bankruptcy and get a sufficient number and value 
of my creditors to assent to a composition agree- 
ment. I can break the agreement the next day, 
and you, although you never assented to the 
agreement, have no other remedy than to compel 
me to perform an agreement to which you never 
assented, by putting me in jail.“ We hold that 
this is not the law. 


4. But all doubt upon this question is cleared 
up by the terms of the composition agreement 
itself. It will be remembered chat additional se- 
curity was given in the form of the life insurance 
policies.’ This, if accepted without any expression 
of a contrary understanding, might, according to 
the common law rule, have worked ipso facto a 
discharge of the antecedent debts of the assent- 
ing creditors. But they were cautious to express 
in the agreement that it should not have this ef- 
fect, by making the debtor agree asfollows: ‘‘Any 
failure on my part to pay the notes or the insur- 
ance premiums according to the terms of the com- 
position, shall, at the option of the creditor, work 
a release of his acceptance thereof.” By the 
very terms of this agreement any assenting cred- 
itor is, upon the facts stipulated, at liberty to re- 
voke his assent; and for stronger reasons a non- 
assenting creditor is not to be held bound. ‘The 
agreement then stands, as to another creditor who 
may not dissent, as though it had never been made. 
And is a dissenting creditor who has indulged 
his debtor for nine years, almost until the bar of 
the statute of limitations had attached, to be now 
told that his remedy is to gointothe court of 
bankruptey and prosecute the bankruptcy pro- 
ceedings? Those proceedings, we have seen, were 
dismissed in 1877. Could they now be reinstated? 
If they could be, what would the creditor gain? 
What complications would not surround the mat- 
ter after such a lapse of time? If this contention 
is true, it was within power of the debtor, by go- 
ing into voluntary bankruptcy and getting a com- 
position with his creditors, and by breaking the 
terms of the composition agreement, to harass 
them indefinitely in the pursuit of their just de- 
mands. 
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The judgment is reversed and the cause re- 
manded. 

Judge BAKEWELL concurs; Judge LEwIs is ab- 
sent. 





STATE AND FEDERAL JURISDICTION — 
MURDER COMMITTED IN A FORT OF THE 
UNITED STATES. 





STATE OF MAINE v. KELLY.* 





Supreme Judicial Court of Maine, July 30, 1884. 


The courts of a State have no jurisdiction of a felo- 
nious homicide, where the mortal blow was struck 
within a fortification of the United States, although the 
person so struck died outside of such fortification, and 
within the body of a county of the State. In such a 
case, if the government of the United States intervenes 
through its proper legal officers, a plea in abatement 
will be sustained, and the prisoner will be surrendered 
to them. 


On report. 
Indictment for the murder of Francis A Smith, 





by shooting and mortally wounding, July 29, 1882, | 


within the limits of Fort Popham, a fort of the 
United States, from the effects of which shooting 
and wounding, death ensued at Phipsburg, outside 
the limits of the fort, August 13, 1882. 

The defendant pleaded in abatement to the juris- 
diction of the court. Thereupon, Asa Bird Gar- 
diner, Judge Advocate, U.S. A., and Wilbur F. 
Lunt, U. 8. Attorney for the district of Maine, 
appeared in behalf of the United States, and pre- 
sented the following claim to the jurisdiction: 

“State of Maine, Sagadahoc, ss. Supreme Judi- 
cial Court, December Term, 1882. The State of 
Maine, by indictment, v. Dennis Kelly. 

“And now the above entitled cause, having 
come on to be heard on the iridictment therein, 
and the said defendant having filed a plea to the 
jurisdiction of this honorable court therein, and 
issue having been joined thereon, now therefore, 
upon said indictment and plea to the jurisdiction, 
and the several pleadings thereunder, the United 
States of America, by their duly authorized coun- 
sel, come into court and respectfully appraise this 
honorable court, that the said United States claim 
exclusive jurisdiction and cognizance of the 
crimes alleged in said indictment, and of the per- 
son of the said defendant to be proceeded against 
under the laws of the said United States for the 
crimes in said indictment alleged. 

“The attention of this honorable court is re- 
spectfully invited to the fact, that the immediate 
action taken by the authorities of the State of 
Maine against the defendant, for the alleged 
crimes, and his early release upon bail, have pre- 
vented the said United States from proceeding 
earlier in the premises, or apprising this honora- 


*s.C. 76 Me. 331; (advance sheets). , 





ble court of its claim of exclusive jurisdiction, all 
of which is respectfully submitted. 
Asa Bird Gardiner, Judge Advocate. 
Wilbur F. Lunt, U. 8. attorney for Maine, 
Counsel for the United States of America.” 

‘*Bath, December 29th, 1882.” 

Henry B. Cleaves, attorney general, and Frank 
J. Buker, county attorney’, for the State of Maine, 
cited: 1 Chitty Crim. Law, 177; Goodwood’s 
Case, 1 Leach C. C. L. 482; King v. Coombs, 1 
Leach C. C. L. 169; State v. Moore, 26 N. H. 448; 
2 Inst. 318; 1 Hale P. C. 427; Com. v. Macloon, 
101 Mass. 8; U.S. v. Bladen, 1 Cranch C. C. 458; 
King v. Hargrave, 5 Car. & Paine, 510; Com. vy. 
Linton, 2 Va. 205; U.S. v. MeGill, 4 Dall. 427; 
U.S. v. Armstrong, 2 Curtis C. C. 445; State v. 
Bowen, 16 Kansas, 475; License Case, 5 How. 504; 
U.S. v. DeWitt, 9 Wall. 44; Cooley Const. Lim. 
(3 ed.) 573; U. S. R. S., c 2, § 1; R. 
S., ¢c. 131, § 3; Opp. Att’y Gen. U. S., 
199; U.S. v. Cornell, 2 Mason, 60; State v. 
Underwood, 49 Maine 181; Com. v. Par- 
ker, 2 Pick. 550; St. 2 Geo. II, c. 21; Tyler v. The 
People, 8 Mich. 320; Stoughton v. State, 13 
Smedes & M. 255; Minnesota v. Gessert, 21 Minn. 
369: U.S. v. Wells, Dist. of Maine, 11 Am. L. 
Reg. 424; Moore v. People of Illinois, 14 How. 13; 
Freeman v. Howe, 24 How. 450; Buck v. Cool- 
broth, 3 Wall. 334; U.S. R.S., c. 5, § 1342; Arti- 
cles of War, Art. 58; Coleman v. Tenn. 97 U. S. 
509; Benet Courts Martial, 115; Steiner’s Case, 6 
Op. U.S. Att’y Gen’l, 413; Howe’s Case, 6 Op. U. 
S. Att’y Gen’l,511; People v. Adams, 3 Denio, 
207; Com. v. Roby, 12 Pick. 496. 

Asa Bird Gardiner, judge advocate, U. S. A. 
and Wilbur F. Lunt, U.S. attorney for the dis- 
trict of Maine, for the United States, cited: Stats. 
1857, c. 115; 1862, ec. 114; U. S. Const. Art. 1, § 8 
par. 17; 1 Kent. Com. § 429; U. S. v. Cornell, 2 
Mason C. C. 60; U. 8. v. Davis, 5 Mason C. C. 356; 
Com. v. Clary, 8 Mass. 72; U. S. R. S., §§ 5339, 
5341; Fox v. State of Ohio, 5 How. 410; Houston 
v. Moore, 5 Wheat. 21; Prigg v. Com. of Penn. 16 
Pet. 539; 1 Bishop Crim. Law, 7 ed. §§ 113, 115 
and notes; 1 Bishop Crim. Pro., 2 ed., § 51 and 
notes 6, 7; Rex v. Burdett,4 Barn. & Ald. 358; 
Regina v. Lewis, 7 Cox Crim. Cas. 277; Rex v. 
Hargrave, 5 Car. & Payne, 510; State v. Gessert, 
21 Minn. 369; State v. Bowen, 16 Kansas, 476; 
Riley v. State, 9 Humphrey’s, 656; People v. Gill, 
6 Cal. 637; Green v. State, 66 Ala. 41; U. S.v. 
Charles J. Guiteau, Official Report, Part III, 1838, 
2578, 2634; Stearns v. U.S., 2 Paine, C. C. 300; 
U.S. v. Bevans, 3 Wheat. 386; U.S. v. Holliday, 
3 Wall. 407; U.S. v. Peters,5 Cranch, 115: Slo- 
cum v. Mayberry, 2 Wheat. 1. 

Washington Gilbert, for the respondent. 

WALTON, J., delivered the opinion of the court: 

The question is, whether the courts of this 
State have jurisdiction of the crimes of murder or 
manslaughter committed within Fort Popham, 
near the mouth of the Kennebec river. 


We think they have not. Fort Popham is a 
United Statesfort. It iserected onland purchased 
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for a fort; and the purchase was made by consent 
of the legislature of this State. The constitution 
of the United States declares that congress shall 
have power to exercise exclusive legislation over 
all places purchased by the consent of the legisla- 
ture of the state in which the same shall be, for the 
erection of forts, magazines, arsenals, dock-yards, 
and other needful buildings; and, in the exercise 
of this power, congress has enacted what the 
punishments for murder and manslaughter shall 
be when committed within any fort, arsenal, dock- 
yard, magazine, or other place under the jurisdic- 
tion of the United States, and conferred authority 
upon the federal courts to try the persons charged 
with these offenses. ‘The conclusion is, therefore, 
inevitable that, the courts of this State do not have 
jurisdiction of the crimes of murder or manslaugh- 
ter committed in a United States fort. In fact, 
we do not know that this proposition is denied by 
any one. 

But itis said that, although a mortal wound 
may be inflicted within a fort, still, if the person 
wounded dies elsewhere, the crime must not be 
regarded as having been committed in the fort, but 
at the place where the person dies; and that in 
such a case, the courts of the latter place have 
jurisdiction. It is undoubtedly true that the 
courts of the latter place do sometimes have juris- 
diction. But we are satisfied that when this is so, 
itis not because the crime is to be regarded as 
having been committed there, but because some 
rule of law, statutory or otherwise, expressly con- 
fers such jurisdiction. The modern and more ra- 
tional view is that the crime is committed where 
theunlawful act is done, and that the subsequent 
death, while it may be sufficient to confer 
jurisdiction, can not change the locality of the 
crime. 

And this brings us to the only question in rela- 
tion to which there can be any doubt in this case; 
and that is whether our statute, which declares 
that if a mortal wound is inflicted, or poison ad- 
ministered, on the high seas, or without the State, 
whereby death ensues within the State, such of- 
fense may be tried in the county where the death 
ensues. R.S., c. 131, §3. 

Perhaps it is a sufficient answer to say that this 
statute was not intend to apply to the United 
States forts which are within our State; that by 
its terms it applies only to the high seas, and 
other places, without the State; that the purchase 
of land, by the United States for a fort, while it 
confers upon congress the exclusive power to 
legislate for it, does not take the land out of the 
State. It is still within our territorial limits. 
But we do not rest our decision upon this 
ground. Another, and, as it seems to us, a 
conclusive answer is that, the power of con- 
gress to legislate for the territory on which a Uni- 
ted States fort is erected, is declared by the feder- 
al constitution to be exclusive. Consequently, 
there can be no concurrent jurisdiction. And 





any statute of the State, which should attempt to , 


exercise such a jurisdiction, must necessarily be 
unconstitutional and void. Congress has provid- 
ed for the punishment of crimes committed within 
the forts of the United States. It has expressly pro- 
vided for the punishment of murder and man- 
slaughter. R.S., U.S. §§ 5339, 5341, 5343. And con- 
ferred exclusive jurisdiction upon the federal 
courts. Jb. § 629, cl. 20. How, then, can a State 
court take jurisdiction? Clearly, it can not, unless 
when a mortal blow or wound is inflicted in a 
fort, and the person struck or wounded, dies out 
of the fort, the crime is regarded as committed 
where the person dies; and this, as already stated 
is a doctrine which we can not sustain. It is con- 
demned by the weight of modern authority, Eng- 
lish as well as American, and is opposed to 
reason. 

The authorities bearing on the question will be 
found in Bishop’s Criminal Law, vol. 1, §§ 69, 154: 
Bishop’s Criminal Procedure, chap. 4; Common- 
wealth v. Macloon et al. 101 Mass. 1, and in the 
Report of Guiteau’s Trial for the murder of Presi- 
dent Garfield. 

The plea in abatement is sustained, and the 
prisoner surrendered to the United States authori- 
ties. 

PETERS, C. J., DANFORTH, VIRGIN and LIB- 
BEY, JJ., concurred. 
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1. APPROPRIATION OF WATER—As between two Ap- 
propriators of the Same Stream. Rights of Appro- 
priators. 

As between two appropriators of the water of the 
same stream,the one whose appropriation was first 
made, has the prior right tothe use of such water. 
The amount of water to which a prior appropriator 
is entitled,is limited to the amount actually applied 
to the purpose for which the appropriation was 
made. Simpson v. Williams, 8. C. Nevy., Nov. 28, 
1884; 4 W. C. Repr. 580. 


2. ASSIGNMENT FOR CREDITORS.—Effect of Foreign 

Statutes of Limitation. 

An assignment is a voluntary proceeding, and, al- 
though made in Maryland, where a claim is barred 
in three years, is good as against a citizen of Penn- 
sylvania. The rule would be different if the trans- 
fer had been made in invitum. Smith v. McDow- 
ell, 8. C. Pa., Jan. 7, 1885; 41 Leg. Int. 501. 


8. BuILDING Society.—Premiums Payable to, not 
Interest, but Provable in Bankruptcy. 
By certain indentures of mortgage, the debtor, in 
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consideration of advances made by a building so- 
ciety, covenanted to repay the amounts with a pre- 
mium in each case, and interest, by a certain num- 
ber of monthly instalments extending over a term 
of twelve years. Each mortgage contained a pro- 
vision that every monthly payment should, when 
made, be applied, first, in or towards satisfaction 
of so much interest as should be due at the time of 
such re-payment; secondly, in or towards payment 
of the premium; and lastly, towards payment of 
the principal. In case of three months’ default, 
the whole of the instalments immediately became 
payable. The debtor having made default and 
. filed a petition for liquidation. Held, affirming the 
decision of Bacon, C. J., that the premiums were 
not in the nature of interest, and might all be 
proved for in the liquidation. Ex parte Bath, 
English Court of Appeal, June 20, 1884; 51 L. T. 
(N. 8.) 520. 


4. CARRIER.—Reasonableness of Special Contract 

Limiting Liability. 

A stipulation in a shipping contract, voluntarily and 
understandingly entered into by a shipper of live 
stock for transportation, that in consideration of a 
reduced rate, no claim for damages accruing to the 
shipper, shall be allowed or paid by the carrier, or 
sued for in any court, unless a claim for such loss 
or damage shall be made in writing, verified by the 
affidavit of the shipper or his agent, and delivered 
to the general freight agent of the carrier at his 
office within five days from the time such stock is 
removed from the cars, will be binding upon the 
shipper, and is not void as being contrary to any 
law, or to public policy. Black v. Wabash, etc. R. 
Co., 8. C. Ill., Springfield, Sept. 27, 1884. 


5. CARRIERS OF PASSENGERS.—Expulsion of Passen- 
ger for“ Good-humoredly” Inviting’Conductor to Put 
Him off. 

When plaintiff had been accustomed to ride between 
certain stations, without buying a ticket, for twen- 
ty cents, and got on the train at E,to go to T, 
offering the conductor said sum, which was re- 
fused, and thirty cents demanded, whereupon 
plaintiff, good-humoredly, requested the conductor 
to stop the train and let him get off, and the con- 
ductor pulled the bell-rope, and plaintiff then 
offered the thirty cents, but the conductor re- 
fused same, and put him off—held, plaintiff is en- 
titled to recover damages. A wilful refusal to pay 
the proper fare, justifies expulsion from the train. 
After a passenger has refused to pay his fare, and 
is being put off the train, he acquires no right to 
passage by then tendering the fare demanded. 
(Willie, C. J.,said: “Itis undoubtedly a general 
principle that ‘a wilful refusal to pay the proper 
fare justifies expulsion from the train.,’ (Thom. 
on Car., p. 640.) The authorities seem to hold also 
that ‘after a passenger has refused to pay his fare, 
and is being put off the train, he acquires no right 
to passage by then tendering the fare demanded.’ 
(Idem; O’Brien v. B. & W. R. Co., 15 Gray, 20; 

Hoffman v.B. & N.W.R.Co.,52 Iowa, 342.) To bring 

a case within these principles there must be a wil- 

ful, or at least a positive, refusal to pay proper 

fare, or, in other words, a boarding or remaining 
upon the train with the intention of defrauding the 
company, or resisting demands for the payment of 

fare. (Thom. on Car., p. 640.)”] Texas Pacific R. 

Co. v. Bond, 4 Tex. L. Rev. 339. 


6. CoONTRACT.—Executed in Ignorance of its Terms— 


When Binding. 
When a party of mature years and sound mind, being 








able to read and write, without any imposition or 
artifice to throw him off his guard, deliberately 
signs a written agreement without informing 
himself of the nature of its contents, he will never- 
theless be bound by it, for the reason the law will 
not permit him to allege, asa matter of defense, 
his ignorance of that which it was his duty to know, 
particularly when the means of information are 
within his immediate reach, and he neglects to 
avail himself of them. In an action by the shipper 
of stock against a railway company to recover 
damages for negligence and delay in transportation, 
and a special written or printed contract is set up 
to defeat the action for a non-compliance with its 
terms and conditions, the shipper will have the 
right to show the circumstances under which he 
executed the same, when he claims he was pur- 
posely misled by the defendant’s agent and in- 
duced to sign the same without having time to ex- 
amine the contents, under the fraudulent assur- 
ance that it was only a pass. Black v. Wabash, 
etc., R. Co., 8. C. Ill., Springfield, Sept. 27, 1884. 


7. DEVISE.—To Wife on Promise to keep for Children 


—Equity will enforce the Trust. 

A husband left all his property to his wife on her 
promise to keep it for their children. After his 
death she married again, and devised all her prop- 
erty toher second husband. Held, That equity 
had jurisdiction to enforce the trust against the 
second husband, and the children need not be con- 
fined tothe remedy of ejectment. Soches’s Ap- 
peal, 8. C. Pa. Jan. 7, 1885; 41 Leg. Int. 501. 


8. EQUITABLE ASSIGNMENT.— Mere Agreement to 


Payment of a Particular Fund, is not. 

An agreement to pay out of a particular fund, how- 
ever clear in its termis, is not an equitable assign- 
ment. The assignor must not retain any control 
over the fund; any authority to collect it, or any 
power of revocation. If he does, itis fatal to the 
claim of the assignee. The transfer must be of 
such a character that the fund holder can safely 
pay, and is compelled todo so though forbidden 
by the assignor. When the order is drawnon a 
general or a particular fund fora part only, it does 
not amount to an assignment of that part, or give 
a lien as against the drawee, unless he consent to 
the appropriation by an acceptance of the draft. 
(Citing Christmas v. Russell, 14 Wall. 70; Mande- 
ville v. Welch, 5 Wheat. 277; Gibson vy. Stone, 438 
Barb. 285; Rogers v. Hosack, 18 Wend. 319; Trist 
y. Child, 21 Wallace, 447; Jermyn v. Moffit, 25 P. 
F. 8. 399.] Geist’s Appeal, 8. C. Pa. Jan. 7, 1885; 
41 Leg. Int. 500. 


9. ESTOPPEL BY DEED.—Deed Convey—Easement in 


an Alley. 

A. owned adjacent lots lying north of an alley and 
east of a street, and he laid out an alley extending 
east from the street on the west through the mid- 
dle ofthe lots, and the part south of the alley he 
divided into sub-lots abutting on the alley, and 
made a plat of the same so divided; A. then sold 
to B. a sub-lot on the south side of this new alley, 
and prepared the deed for it by the aid of the plat, 
and showed both the deed and the plat to B., who 
insisted that the deed should contain a conveyance 
of the use of the new alley; and before executing 
the deed A. put into the granting clause of the 
deed the words, “The above named grantee, B., is 
entitled to tne use of another alley lying north of 
the premises hereby conveyed. Possession to be 
given April 1, 1874;” then the deed was executed, 
the purchase money was paid, and the deed was 
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delivered to B.; as between A. and B., or her heirs 
or assigns. Held: (1) A. is estopped from deny- 
ing the existence and location of the new alley, and 
the plat and deed are conclusive against such deni- 
al. (2) A. thereby granted to B. an easement in the 
alley appurtenant to the sub-lot conveyed to B. 
Lowe v. Redgate, 8. C. Ohio, Nov. 18, 1884; 6 Ohio 
L. J. 186. 


10, EVIDENCE.—Latitude on Cross-examination. 

Inasuit against a railway asa carrier, to recover 
damages fora loss from negligence and delay, a 
special contract of shipment was set up in bar, 
which was executed in consideration of reduced 
rates as was claimed by the defendant, and which 
the plaintiff claimed was signed by him under the 
fraudulent assurance, it was only a pass, just as 
the train was starting to leave. when he had no 
time to read the same. The defendant’s station 
agent was permitted to testify that $33.50, was the 
chedule rate per car for the shipment of stock. On 
cross-examination the plaintiff asked him if the 
company had ever received that amount fora car 
of freight between the same points, and also this 
question: “Did you tell him (plaintiff) when he 
came for the cars, at $25 he would have to sign 
any contract relieving the company from liabillty?”’ 
to which the court sustained objections: Held, 
that under the latitude of cross-examination both 
questions were clearly proper, and that the court 
erred in ruling otherwise. Black v. Wabash, etc., 

R. Co., 8. C. Ill., Springfield, Sept. 27, 1884. 





Res geste. 

On the question whether a shipper’s contract was 
fairly and understandingly executed by the ship- 
per, or whether he was induced to sign the same 
without examination, under the false assurance of 
a station agent thas it was only a pass, the agent in 
his examination in chief stated certain of his 
declarations to the shipper made at the time and 
relating to the signing of the alleged contract. On 
cross-examination an objection was sustained to 
this question: ‘Did you tell Black, (the shipper) 
what it was when you had him sign it?’ Held, 
that the conrt erred in its ruling, and that every- 
thing that was said or done at the time by either 
of the parties relating to the signing, was a part of 
the res geste and was proper to be elicited on 
cross-examination. Ibid. 


, 





Of Party’s Right to Have the Whole of a 

Conversation. 

Where a party proves, by its agent, the declaration 
of the letter made at the time of the signing of a 
contract, the validity of which was being ques- 
tioned, it is clearly the right of the other party, on 
cross-examination, to call out all that was said at 
the same time on the same subject. Ibid. 


In Rebuttal. 

Where a special written contract is set up in de- 
fense, the execution of which is claimed to have 
been fraudulently obtained, and the defendant 
proves by his agent what was said and done at the 
time it was signed, it is error to refuse to allow the 
plaintiff in rebuttal to give his version of the same 
matters. Jbid. 








. On Question whether a Special Contract 

was Made for Shipment. 

When it was a question whether a special contract 
for the transportation of live stock was fairly and 
understandingly signed, or procured fraudulently, 











15. 


the shipper was asked, “what, if anything, was 
said about that being a special contract with you 
at that time?” also: “was this paper introduced in 
evidence, in the contract you made to ship the 
stock by the railroad company to Chicago?” to both 
of which the court sustain an objection. Held, 


that the court erred in excluding the question. 
Ibid. 





. Parol Evidence as to Manner of Execution 


of Contract. 


16 


17 


Parol evidence is admissible to impeach the validity 
of a written instrument; such evidence is not 
proper to change the terms of a written agreement, 
but the circumstances under which its execution is 
procured, may be shown for the purpose of show- 
ing whether the paper ever became a contract or 
not. That a contract exists must be shown by 
parol, and the proof of such existence may be at- 
tacked by proof that execution of the document isa 
nullity, as having been procured by duress or by 
fraud, ete. Where a plaintiff contended that a 
verbal understanding between him anda railroad 
station agent, was the contract, and the only one 
under which he made a shipment, and that an in- 
strument signed by him and the agent, was exe- 
cuted on his part. under the belief that it was a 
mere pass over the road, and that belief was in- 
duced by the conduct and misrepresentation of the 
agent, while the defendant insisted that the instru- 
ment was a valid and binding agreement affording 
the only evidence of the contract between it and 
the plaintiff. Held, that it was a matter of proof 
which theory was correct, and that the only way of 
establishing the truth or falsity of either hypothe- 
sis, Was by showing what passed between the 
parties. Ibid. 


. ExEcuTION.—Levies in Attachment Cases—Suc- 

cessive Levies—Levies under Several Writs. 

An officer holding seven executions against the same 
debtor, made seizure of debtor’s real estate in sea- 
son to preserve the attachments and gave due no- 
tice of sale, but failed to make the sale at the time 
appointed therefore; and thereupon he made a 
second seizure on six of the executions at the same 
time, and after due notice sold the property. Held, 
1. That the failure to sell at the time appointed, 
under the first seizure, dissolved the attachments 
made on the original writs. 2. That by the second 
seizure, each judgment creditor acquired a lien on 
one-sixth of the land seized, if that part did not 
exceed in value the amount of his debt, and it was 
the duty of the officer to make the sale in a manner 
to secure to each his lien. The seizure and return 
to the register of deeds, of the debtor’s lands, on 
the ground that the service of the execution must 
be suspended by reason of the prior attachments, 
can be shown only by the officers’s return thereof 
on the execution. Croswellv. Tufts, 8S. C. Me., 
June 10, 1884; 76 Me. 295. Rep’rs Adv. Sheets. 


. FIRE INSURANCE.—Condition in Policy against 

Alienation. 

A policy of fire insurance provided that if the build- 
ing was sold or transferred, the policy would be 
rendered void, unless ratified to the assignee there- 
of by the written consent thereon, signed by the 
president and secretary, or any two directors of the 
company. Held, that a sale of the buildings with- 
out atransfer of the policy, rendered the policy 
void. Gould v. Androscoggin Mutual Fire Ins. 
Co., 8. C. Me., June 10, 1884; 76 Me. 298. Rep’rs 
Ady. Sheets. 
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18. FORECLOSURE—Decree against a Purchaser As- 

suming Mortgage Debt not Made a Party. 

On the foreclosure of a mortgage, a purchaser of the 
mortgagor of one of the mortgaged tracts, is not 
entitled to a decree requiring a purchaser of the 
other tracts who assumed payment of the mort- 
gage, to pay the same, when he is not made a party 
to the suit. A decree can not be rendered against 
one not made a party to the suit either by the orig- 
inal bill or by cross-bill. Palmer v. Snell, S. C. 
Ill., Springfield, Sept. 27, 1884. 


19. GUARDIAN AND WarD—No Jurisdiction to Ap- 

point New Guardian in Case of Removal of Ward. 

The care of the person and education of a minor, 
whose parents are dead, devolve upon his guar- 
dian. Such minor can not acquire a residence in 
another county from that in which the guardian 
was appointed that will oustthe judge of probate, 
who appointed such guardian, of jurisdiction over 
the minor and his estate, and the appointment of 
a new guardian by the judge of probate in another 
county, while the first guardianship continues, is 
void. Under R. S. ec. 67, § 2, the probate court that 
first acquires jurisdiction over a minor and his es- 
tate, by appointing to him a guardian, is the proper 
court to determine whether, when such minor 
arrives at the age of fourteen years, and nominates 
anew guardian, such nominee is suitable, and 
should, under all the circumstances, be appointed. 
Dorr v. Davis, 8. C. Me., June 9, 1884; 76 Me. 301. 
Rep’rs Adv. Sheets. 





6 Title to Ward’s Property. 

Title to the property of a minor under guardianship, 
remains in the ward, andis notin the guardian. 
Ibid. 





Negotiation of Note Given to Guardian. 

A guardian whotakes a note payable to himself as 
guardian, in payment of a debt due the ward, 
holds the samein trust. He may negotiate it by 
indorsement, and the indorsee can maintain a suit 
thereon in his own name. The maker can not re- 
pudiate his promise to pay to the order of the 
payee of the note. Ibid. 


22. HUSBAND AND WIFE— When Wife may Make De- 

Sense Notwithstanding Default of Husband. 

Where husband and wife are sued for alleged tres- 
passes by the wife, on a private alley, in which the 
wife in her own right, claims an easement and right 
of use, appurtenant to a lot owned by her, in de- 
fault for answer by the husband, the wife may 
make a separate defense without prejudice by such 
default, and, if her defense is good, it is complete 
as to both. Lowe v. Redgate, 8. C. Ohio, Nov. 18, 
1884; 6 Ohio L. J. 186. 


23. LANDLORD AND TENANT.—Fiduciary Position of 

Tenant. 

A tenant stands in a position of trust and confidence 
to his landlord, and if he aids in procuring the 
sheriff’s sale of his landlord’s property, by pre- 
venting the landlord having any notice, such sale 
will not enure to the tenant’s advantage. Mat- 
thew’s Appeal, 8. C. Pa., Jan. 7, 1885; 41 Leg. Int. 
500. 


24. MARRIAGE SETTLEMENT. — Procured through 

Fraud, when not relieved against in Equity. 

The plaintiff in an action to set aside a settlement 
made upon his marr,age with the defendant I. S., 
then a widow, by his statement of claim alleged 
that, previous to the execution of the settlement, 
I. 8. stated to him that her first husband had been 





divorced from her, and at her suit, by reason of his 
cruelty and adultery, and further, that she had not 
herself been guilty of adultery with G. W., to whom, 
after the death of her first husband,she was married. 
He further alleged that such statements were made 
to induce him to enter into the marriage and exe- 
cute the settlement; that, in reliance on the 
representations, and in consideration of the mar- 
riage, he executed the settlement; that the mar- 
riage was solemnized, and the plaintiff had sub- 
sequently discovered, and it was the fact, that the 
representations were false to the knowledge of the 
defendant I. S., the truth being that she had her- 
self been divorced from her first husband at his 
suit, and by reason of her adultery with G. W. 
Held, that the statement of claim disclosed no 
ease upon which the court had jurisdiction to grant 
relief, and that it must therefore be ordered to be 
struck out under Order XXV., r.4. Johnston v. 
Johnston, English High Court of Justice, Chan- 
cery Division, Aug. 1, 1884; 51 L. T. (N. S.) 5387. 


25. MARSHALING ASSETS.—Compelling Mortgagee to 


resort to Personal Remedy against Party Assuming 

the Debt. 

The rule of equity which compels a resort to a par- 
ticular one of two funds for a creditor’s benefit 
who can reach but one of them, will not be en- 
forced when it trenches upon the rights of or oper- 
ates to the prejudice of the party entitled to the 
double fund. A mortgagee’s right to a prompt 
foreclosure of his mortgage will not be impeded or 
delayed by compelling him to first resort to a per- 
sonal remedy he may have against a purchaser of 
a portion of ‘the mortgaged premises from the 
mortgagor who assumes payment of the mortgage 
debt. The most that the subsequent purchaser of 
the remaining portion of the land can ask is to 
have the mortgaged premises sold in the inverse 
order of alienation. Palmer v. Snell, 8. C. Ill., 
Springfield, Sept. 27, 1884. 


26. MORTGAGE.—Release by Verbal Agreement. 


A verbal promise by the mortgagor tothe mortga- 
gee to release one of several mortgaged tracts in 
the event of a sale of the same by the mortgagor 
can not be enforced by a purchaser of such under 
execution, who, after his purchase receives a deed 
from the mortgagor without any consideration, 
where the land is not purchased in reliance on 
such promise, and the purchaser in no way altered 
his condition in expectation of such release. Pal- 
mer v. Snell, 8. O. Ill., Springfield, September 27, 
1884. 


27. MUTUAL FIRE INSURANCE.— Compromises with 


Members when upheld. 

A member who suffers a loss may compromise with 
the company for a certain amount of money and a 
cancellation of his policy, so that he may not be 
liable to future assessments. Mercer Co. Mut. 
Fire Ins. Co. v. Stranahan, 8. C. Pa., Jan. 7, 1885; 
41 Leg. Int. 502. 


28. NEGLIGENCE.— Of the Deceased sufficient to Defeat 


a Recovery. 

When an employee of a railroad company was sent 
on a wrecking train, to assist in removing the 
debris of a wrecked train from the track, instead of 
taking his seat in the car, in violation of a published 
rule of long standing, entered the locomotive and 
took a seat with the fireman just in front of the 
latter, where he remained until a collision took 
place with a freight train and he was killed, it was 
held that he was guilty of such negligence in tak- 
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ing anextra hazardous place as to bar any right of | for a definite strip of ground for a right of way, 
action by his personal representative, notwith- | completed its track along said strip, near its cen- 
standing the negligence of the servant in charge of | tre; and was in actual possession and use of said 
the train. Abend v. Terre Haute, etc., R. Co., 8. track. Held: Such possession included so much 
C. Ill., Mt. Vernon, Septe user 2,. 1884. ground (not adversely held by another), upon 

: ‘ bine either side of said track, as was reasonably neces- 

29. - Contributory Plaintif’ need not be a Fac- sary for the convenient use and maintenance of 


tor—Producing Force Causing the Injury. the railway, in the customary mode, and was con- 





30. 





It is not true as a general proposition that in actions 
for personal injuries caused by the defendants neg- 
ligence, the contributory negligence of the injured 
party will constitute no defense, when the latter’s 
negligence is an element or factor in producing the 
force causing the injury complained of. It is suf- 
ficient if his negligence materially contributes to 
the injury, whether it contributes to the force 
causing the injury or not. A person who volun- 
tarily and unnecessarily places himself ina well 
known place of danger to life or body, but for 
which position he could not have been injured, and 
he is injured or killed insconsequence of such ex- 
posure, even through gross negligence of the de- 
fendant, if his act is not wanton or willful, is guilty 
of such contributory negligence as to preclude any 
recovery by him or his personal representative. If 
a plaintiff by the exercise of ordinary care and 
prudence might avoid the consequences of the de- 
fendant’s negligence and fails to do so, he can not 
recover of the latter for mere negligence. This 
rule has no application when the element ef fraud 
or intentional injury enters into the case. Ibid. 





Who are Fellow Servants of Common 

Master. 

A person in the employ of a railway corporation as a 
head blacksmith, was, with a number of other em- 
ployees, directed to proceed on a wreck train of 
the company to a place where atrain of cars was 
wrecked for the purpose of assisting in removing 
the rubbish and obstructions. The train carrying 
them was under the charge of the engineer who 
acted also as conductor, and by his neglect to obey 
instructions the train collided with another result- 
ing in the death of the blacksmith. Held, that the 
blacksmith and allthe other employes on the train, 
including the engineer and fireman, were fellow 
servants of a common master engaged in the same 
line of employment, within the rule excluding a 
right of recovery by one servant for the negligence 
of a fellow servant. Ibid. 


31. Practrice.— Taking case from Jury by Instruc- 

tion. 

Where the plaintiff fails entirely to make out a part 
of his case essential to a recovery, there is no error 
in the court instructing the jury to find for the 
defendant. Abend v. Terre Haute, etc., R. Co., 
S. C. Ill., Springfield, September 27, 1884. 


32. Notice.—To County Officials, when binds the 

County. 

Where the law requires a written notice to be served 
upon a city or county and designates certain city or 
county officials upon whom such notice may be 
served, a proper notice directed to such officials 
personally, with their official title annexed, is suf- 
ticient, and constitutes such notice upon the city 
or county as the law requires, provided it appears 
from the text of the notice that it was not in the 
nature of a private communication. Lyman v. 
County of Hampshire, 8. C. Mass., November, 
1884; 1 Am. Daily L. Record, No. 20, (Boston.) 


838. RatLway.—Extent of Right of Way—Notice to 
Subsequent Purchaser. 
A railway company entitled by contract to a deed 





structive notice, to a subsequent purchaser, of the 
actual equitable title of the railway. McKenzie v. 
Perrill, 15 O. S., 162, and Williams v. Sprigg, 6 O. 
S8., 585: followed and approved. Day v. New York, 
etc. R. Co., 8.C. Ohio, December 2, 1884; 6 Ohio 
L. J. 192. 


34. STATUTE OF FRAUDS.—Promise to answer for 

Debt of Another. 

An agreement between the treasurer of a mining 
company and a bank, whereby the former prom- 
ised to remit to the latter the amount of all drafts 
drawn by the manager of the mining company on, 
and paid by the bank, is not an agreement to 
answer for the debt of another and need not be in 
writing. De Watt v. Hartzell, 8. C. Colo., Nov. 14, 
1884; 4 W. C. Rep. 572. 


35. Tax TITLE.—Of the Judgment Record—Convening 

Order. 

The fact that a tax judgment record of the county 
court contains no formal convening order, is not a 
fatal objection to the validity of a tax title, growing 
out of a sale under the judgment, if such record 
book shows anywhere on its face that the county 
judge was present, that business of a judicial char- 
acter was passed upon, that the court adjourned 
and re-assembled, and that a record was kept of 
the proceedings of the court, and the judgment is 
signed by the judge. Neff v. Smyth, 8. C. IIL, 
Mount Vernon, Sept. 27, 1884. 





36. . Judgment, as Showing the Years for which 

Taxes are Due. 

As to “back taxes,”? merely, where no forfeiture has 
taken place, the lands are only liable for interest on 
the back tax itself, and are required to be brought 
forward “in separate columns, designating the 
year or years,” as provided in § 277 of the revenue 
law; but with respect to “forfeited taxes,” the 
statute does not so require, but directs that this 
tax, when ascertained in any given year, by adding 
together the back tax, interest, penalty, and print- 
er’s fees, as provided in § 129, shall be added to the 
tax of the current year, and the aggregate amount 
so added together, shall be collected in like 
manner as the taxes on other real prop- 
erty for that year are collected. In _ this 
case, the application for judgment recorded 
in the judgment record book, and forming part of 
the judgment, gave, in separate columns, each tax 
of the current year, then “forfeited tax” of 
$1,138.13, then costs fifty-one cents, then total 
amount due, $1,274.92, opposite each lot; and in 
the caption to the application, the taxes were stated 
to be for “the year 1878, and for forfeited back 
taxes for the year A. D. 1877 and previous years:” 
Held, that in respect of designating the “year or 
years” for which the taxes were due, the judgment 
was sufficient. Ibid. 





37. Party Appearing and Contesting Appli- 
cation for Judgment, Concluded by the Judgment. 
Where a tax-payer appears and contests an applica- 

tion for judgment against his lots, for several years, 
as to certain taxes alleged to have been illegal, and 
his objections are sustained, and judgment ren- 
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dered only for the taxes not complained of, under 
which his lots are sold, he will be estopped by the 
judgment from urging against the validity of the 
tax title any other objection to the legality of any 
of the other taxes embraced in the judgment. 
Where there is jurisdiction of the person and sub- 
ject-matter, a judgment is binding upon all parties 
and privies to it until it is reversed in a regular 
proceeding for that purpose, and its validity can 

‘ not be inquired into in any collateral proceeding. 
If any ground of defense is omitted, the defend- 
ant will be precluded from afterward taking ad- 
vantage thereof. This applies equally to a judg- 
ment against land for taxes. Ibid. 





38. . Precept—As Showing for what Year Taxes 
are Due. 

A precept for the sale of lands for the taxes of 1878 
and back forfeited taxes, was made with a column 
in which to specify the year or years for which the 
taxes were due, which was wholly blank, there 
being no reference to any year except the year 
1878, in the head or commencement, in these words: 
“Tax sale and redemption record, Alexander 
County, Illinois—Sale of taxes, 1878,” and then 
proceeding: “Record of land and lots against 


which judgment was rendered at the May term, ' 


1879, of the county court of Alexander County,” 
ete.: Held, a substantial compliance with the stat- 
ute as a statement of the year or years for which 
the tax was due, the back forfeited taxes being 
properly treated as the taxes due for year 1878. 
Ibid. 


39. 
cept. 

A certificate of the county clerk toa precept, “that 
the foregoing record of lands and town lots delin- 
quent for the taxes for the year 1878, and forfeited 
taxes for previous years, is a true and perfect copy 
of the judgment record on file in my office, and that 
the foregoing judgment and orders of court are 
true and perfect copies of the original orders and 
judgment of the county court of said Alexander 
County, as made and entered of record,” ete., is 
sufficiently in compliance with the statute, without 
formally stating that the record made by the clerk 
is correct. Ibid. 





Sufficiency of Clerk’s Certificate to Pre- 


40. Variance between Judgment and Precept. 
A judgment against real estate for taxes, appeared 
to be for the tax of 1878, and forfeited and back 
taxes for the year 1877, and previous years, but the 
precept was silent as to the year or years for which 
the taxes were due, except the year 1878. There 
were no back taxes proper, but only the current 
year’s taxes of 1878, and “‘forfeited taxes”’ of pre- 
vious years, due on the lots of the party objecting 
to the sale: Held, there was no substantial 
variance, as the back forfeited taxes might be con- 
sidered as embraced in the description of taxes of 
1878. Ibid. 











CORRESPONDENCE. 


CUI BONO? 

Editor Central Law Journal: 

I have been a member of the Missouri Bar Asso- 
ciation since its first organization, and have paid my 
dues regularly, which, as will be seen by the last an- 
nual report of our Treasurer, is rather the exception 














than the general rule of members; and to-day I am in 
receipt of a notice from our Treasurer, that the dues 
of 1884-85 are now due and payable. Our worthy 
Treasurer seems to have his doubts as to whether or 
not the members are getting ajust equivalent for their 
annual $5.00 dues, because he tacitly apologizes—for 
the first time—for making the demand, by stating he is 
authorized by the By-laws of the Association to do so. 
Now, I think Iam not alone in my doubts as to whether 
our Association, as it is at present conducted, is of any 
real and substantial benefit to the majority of the 
members. All will admit that the objects sought to be 
accomplished by the organization are highly praise- 
worthy. But the question is, has the management so 
far brought about any of the beneficient results prom- 
ised, or does it give promise of doing soin the near 
future? It appears to me that it has not, and unless 
there is a radical change in the management, it is not 
likely to do so in the future. We have been in 
existence four years, and have paid in annual dues 
$20.00 each, and the sum total of the results accom- 
plished has been a mutual-admiration-free-lunch-an- 
nual meeting of a few Mugwump members and our 
revenues have been chiefly expended to furnish a 
toothsome banquet, washed down by an unlimited sup- 
ply of ““Mum/’s Extra Dry,” and in publishing a few 
dry essays, and self-congratulatory toasts of the afore- 
said Mugwumps, spoken and read, while getting them- 
selves outside of the aforesaid ‘““Mum’s Extra Dry.” 
The annual free lunches are, no doubt, very interesting 
and highly appreciated by those who participate; but 
the question is “‘what benefit” is it, to rural members 
like myself, who do not care to spend the money to 
make the trip, or have a disinclination to play the part 
of a “poor relation” at a Mugwump banquet. It is 
true they kindly send us a bill-of-fare each year, but I 
confess that I do not relish such Barmecide feasts, and 
that a printed bill of fare is but poor compensation 
for my annual $5.00. 

I realize that Lawyers are no exception to the gen- 
eral rule, that “civilized man cannot live without 
cooks,” and am willing to admit that a certain quantity 
of “‘Mum’s Extra Dry,” is necessary to a “flow of words, 
a loftiness of thought.” Yet, I protest against having 
all our revenue squandered for that purpose; and if 
the chief object of the existence of the Association is 
to furnish a Mugwump banquet, washed down by 
*Mum/’s Extra Dry” for afew members, then I am 
satisfied that many members like myself would like 
some of the free-lunch Mugwumps to expound the 
question ‘‘cui bono” to us before we remit our annual 
contributions to the banquet. Ww. 

December 18, 1884. 


REMARKS—We do not concur in the views expressed 
in the above letter. The Missouri Bar Association is 
a very useful body. If we had had sucha body from 
the first organization of the State, the bar of Missouri 
would deserve and enjoy a much larger measure of 
public confidence than it now does. If any member 
feels oppressed by the payment of the small annual 
fee, his proper course isto pay up and resign. The 
annual banquet is one of the most enjoyable features 
of its meetings, and it is undoubtedly true that those 
who do not attend and enjoy them, place themselves in 
the positiop of contributing to another man’s feast. 
But in the course of time it equalizes itself. One man 
attends one year, and is not able to attend the next‘ 
and an absentee at the previous meeting puts in an 
appearance in his place. It will be so, we trust, with 
our correspondent, at the next meeting at Sweet 
Springs. Having once attended and enjoyed what, in 
his rural simplicity, he supposes to be a Mugwump 
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banquet, he will conclude that the “rural rooster’ is 
not such an inconsequential personage in the Missouri 
Bar Association, after all. Some of the papers read 
before that body have been very timely and thought- 
ful, and its discussions have been beneficial to the 
jurisprudence of the State. It has now under consid- 
eration one of the most important questions which has 
ever been presented to the people of this State for de- 
cision, the emancipation of married women in respect 
of the rights of contract and of property. In England, 
in New York and in Mississippi, the common law disa- 
bilities of married women, in respect*¥of making and 
taking contracts, are substantially.swept away. In the 
last named State, the influence of a single able lawyer, 
Chief Justice Campbell, who had been appointed a 
commissioner to revise the Code, was sufficient to 
carry the measure through both branches of the Leg- 
islature, though not without serious opposition. Once 
on the statute book, there is not the slightest prospect 
that a measure so sensible and beneficial will ever be 
repealed. If the deliberations of our Bar Association 
upon this question shall have the like result, this result 
alone will justify the existence of the Association, and 
be an ample compensation for the small amount of 
money which its members have paid by way of annual 
dues, in excess of what they have got back in the so- 
called Mugwump dinners. Eb. 








o 
QUERIES AND ANSWERS. 


[ Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERLES. 

2. A resident of Indiana bequeathed a tract of land 
to the use of his wife for life, and at her death to the 
use of his daughter and her husband for life, remain- 
der in fee to the heirs of the daughter and her hus- 
band. The daughter dies leaving her husband and 
one child surviving. The wife of the devisor is alive, 
and occupies the premises. At common law does this 
will create a use, or is it an executory devise? At the 
death of the first devisee, will this property go to the 
daughter’s surviving husband for his life, with remain- 
der in fee to their child, or will it revert to the heirs of 
the devisor? J. 8. B. 

Plymouth, Ind. 

3. The city of A contracts with B, to erect a system 
of water-works and supply the city with hydrants, etc., 
for all public purposes, at $1,000 per annum. B 
also supplies private consumers at his own prices. 
Subsequently the city taxes the system $100, and 
only pays B $00. Can B recover the $100? 
Or, in other words, can B claim. exemption from taxa- 
tion on the water-works in the absence of!a contract or 
statute? Please cite authorities for an affirmative 
reply. Does Murray v. Charleston, 6 Otto, apply? 

LAWYER. 





4. A becomes totally insane in 1864, and has so re- 
mained ever since. —At the time of becoming insane, 
he had no family except one son, then about fifteen 
years of age, who remained at home with his father, 
taking care of him and his estate with the utmost 
economy and diligence, devoting his whole time and 
attention in that direction, until the son died in 1882. 
Before dying the son assigned his supposed claims 
against his father, for the services rendered as afore- 





said, after he became of age, to the party who cared 
for him in his last sickness. No guardian was ever 
appointed for the father before the son died. Has the 
assignee of the son any claim against the father for 
these services No express contract for pay ever 
was, or could have been made between the father and 
son, because of the total insanity of the father, and the 
want of a guardian. _ Cite authorities. B 
West Bend, Wis. 


5. A mother, after purchasing ticket for self with 
her child nine years old, entered the cars of the C. R. 
Co., to be carried from A to B. At an intermediate 
station, the conductor took up her ticket, and demand- 
ed ticket or money for carriage of child, which mother 
refused to give or pay. The rules of R. Co. required 
the payment of half-fare for children. The statute of 
State make a demand upon and refusal by the passen- 
ger, a condition of right to remove. The conductor 
forcibly ejected child. Willan action lie? Cite cases. 
See Austin v. Great Western R. Co., L. R. 2Q. B. 442. 

E. P. 











JETSAM AND FLOTSAM. 





JUDGES AND RAILROAD PasseEs.—The Cincinnati 
Law Bulletin says: “In Mississippi there is a law 
making it a misdemeanor for any legislative, execu- 
tive, judicial or ministerial officer to travel on any rail- 
road in the State, or for a railroad company to permit 
such officer to travel on any railroad in the State with- 
out “paying absolutely, and without any guise, trick, 
subterfuge dr evasion whatsoever, the same fare 
required of passengers generally.” This is better than 
in New Jersey, which has a law requiring railroads to 
carry its officials free.” 


It has taken the English bench, bar, and the office 
of public works some two years to discover the cause 
of certain cold draughts in the New Law Courts build- 
ing, in the vicinity of the judicial seats. The Solicitor’s 
Journal says: “‘An open window, in an unused pas- 
sage leading to an unused door underneath the bench, 
was the cause of all the mischief. Six or eight of the 
other courts were subject toa similar inconvenience 
from a similar cause. The window has now been 
closed.”? It would not have taken Lord Eldon himself 
longer to settle such a vexed question. 


REVIEW OF HaBEAS CORPUS DECISIONS.—A de- 
cision was recently rendered by the U. Sq Supreme 
Court in ex parte case of Wm. L. Royall, petitioner. 
This was a motion for leave to file a petition for a writ 
of certiorari, and was another attempt to get before 
this court the question of receivability of coupons of 
the Virginia State bonds in payment of State taxes. 
The court, however, holds it has no jurisdiction, un- 
der the form of appeal or writ of error, to review a de- 
cision of the circuit court upon a writ of habeas cor- 
pus in the case of the person alleged to be restrained of 
his liberty in violation of the Constitution or any law 
or treaty of the United States. The petition was there- 
fore denied. Wash. L. Reporter. 


Was IT A FRENCH JURY?—The case of Snyder v. 
United States,(S. C. U. 8., Oct. Term, 1884, 3 Int. Rev. 
Rec. 382,) was an information in the Circuit Court of 
the United States for the District of Louisiana, under 
§ 3372, Rev. Stat. U. S., for the forfeiture of certain 
materials in a tobacco factory. The jury returned the 
following verdict: “‘We, the jury, find a verdict for the 
Government, evaluating the goods and machinery 
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seized ata sum “of one thousand dollars.” The Su- 
preme Court of the United States, held that this ver- 
dict was sufficient to support a judgment, Mr. Justice 
Gray, saying: “The verdict, though expressed in bad 
English, clearly manifested the intention and finding 
of the jury upon the issue submitted to them, and the 
court rightly gave judgment upon it.” Rev. Stat. sec. 
954; Parks v. Turner, 12 How. 39, 46;' Lincoln y. Iron 
Co., 103 U. S., 412. 

IN THE VANGUARD OF REFORM.—Walter B. Hill, 
Esq., in his “Legal Notes and News” for the Macon 
Telegraph Messenger, calls attention to the following 
as a matter of State pride: “The act of 1799, which 
hrushed away the technichalities of common law plead- 
ing, and enacted that in suits at law, the petition 
should be sufficient, if it plainly, freely, and distinctly 
set forth the case, was a step far in advance of the leg- 
islature of any other State, at that time, and for years 
afterwards. Colonel Whittle called my attention to 
the interesting fact. While the judges of Massachu- 
setts were writing elaborate decisions to prove that the 
word “whereas” in a writ would not vitiate a verdict 
and judgment, 2 Mass. 360, our courts were no longer 
compelled to struggle with such nonsense.” 


A CONSOLIDATION. — The Weekly Law Bulletin 
(Cincinnati) and the Ohio Law Journal (Columbus) 
have consolidated. In an editorial in the first number 
of the consolidated journal, it is stated that this move 
was not due to a lack of a sufficient subscription list to 
support each paper, but to the general desire of the 
bar that such consolidation should take place. This 
consolidation is something which we have been looking 
for, and we congratulate both of our friends that they 
have determined on this course. There are too many 
local Jaw journals in Ohio, for the profession in that 
State, numerous and well to do as it is, to support. 
There are still two others out in the cold, which might 
usefully end their existence by merging it in the 
Weekly Law Bulletin. We hope the editors of the 
others will not smile too broadly at our simplicity, if 
we express the opinion that the Bulletin has for some 
time been the best of the lot. 

LORD COLERIDGE ON THE SEVERITY OF SENTEN- 
cres.— The Law Journal, (London),has the following :— 
“A ticket-of-leave man named Hammond was tried at 
the Leicester Assizes on Saturday, November 1, for 
being engaged in a burglary, in connection with which 
he assaulted the constable who apprehended him. 
The Lord Chief Justice, observing that the man had 
already had seventeen years’ penal servitude for steal- 
ing a coat anda piece of elastic web, and that there 
ought.to besome reasonable proportion between an 
offense and its punishment, sentenced the prisoner to 
eight months’ hard labor. On November 4, at Leices- 
ter, a surgeon, practicing in the county of Derby, was 
charged with committing a rape upon the wife of a 
collier. The jury returned a verdict of guilty of an 
attempt. Lord Coleridge, in passing sentence, said the 
fact that the prisoner, having the education of a gen- 
tleman, had forgotten all the restraints of his position, 
was a reason why he should suffer more than people in 
an inferior rank in life. He must be imprisoned and 
kept to hard labor for two years.” 


AN EYE TO BusinEss.—The following has been go- 
ing the rounds of our exchanges: “The Washington 
claim agent sees business farther in the future than 
any other class of beings on earth, writes a corres- 
pondent to the Charleston News and Courier. He can 
also see business where no one else would ever look 
for it. In all of the Arctic misery that is filling the 
papers these days, he sees dollars, and already is pre- 
paring to take them in. A claim agent here has writ- 
ten to the heirs of those officers and soldiers who were 





lost with Greeley, offering to take charge of their in- 
terests in, securing for them a pension at the next ses- 
sion of Congress, for a fee of five per cent. of the 
amount secured. It is not generally known, but it is a 
fact nevertheless, that those who were paid a reward 
for extra services in connection with the illness and 
death of Garfield, the clerks and employees of the 
White House, nurses, doctors, ete., had to pay lobby- 
ists a fee of five per cent. on the money that they re- 
ceived from Congress for their services in ‘working it 
up.’ It took two sessions of Congress, too, before it 
was passed.” 


THE ENGLISH “NEW Law CoURTS” BUILDING.— 
The termination of the second year since the opening 
of the New Law Courts may remind those, who have 
the misfortune to pass a considerable portion of their 
lives there, how little has been done to remedy the de- 
fects in the building which became apparent the very 
first day it was occupied. The marvellous complica- 
tion of draughts, which renders more than one court a 
very fair representation of the classical Cave of the 
Winds, seems if anything to gain intensity. The cli- 
max in this respect was probably reached one day last 
week when three Lords Justices of Appeal were all 
but literally blown out of court, and had to adjourn 
the sitting to one of their private rooms. During the 
greater part of Michaelmas Sittings the lighting ar- 
rangements have been alittle short of a public scandal, 
and still remain, in spite of a vast expenditure of time 
and money, far from satigfactory. One or two desul- 
tory experiments at improving the acoustic qualities 
of the courts have failed to produce any substantial 
results; and the elaborate arrangement of separate 
entrances to each court is as far as ever from working 
satisfactorily whenever an unusual strain is thrown 
upon it. Considering the amount of money that has 
been spent with rather questionable effect upon the 
embellishment of the courts, internally and external- 
ly, it really does not seem unreasonable to ask that a 
serious and intelligent effort should be made to render 
them habitable.—London Law Times. 


RIGHT AGAINST SHIPWRECKED SAILORS AS AGAINST 
SHIPWRECKED PASSENGERS.— The Law Journal, 
(London,) says: “The able and careful summing up 
to the grand jury of Baron Huddleston, at Exeter, in 
the case of the Mignonette will be read with interest. 
The American case of the United States v. Holmes, 1 
Wallace, jun. 1, to which the learned judge referred, 
is acase in which a distinction was drawn between 
the rights of passengers and of seamen in a shipwreck. 
Mr. Justice Baldwin, in giving judgment, said: ‘The 
seaman is bound to set a greater value onthe life of 
others than on his own; while we admit that sailor 
and sailor may lawfully struggle with each other for 
the plank which can save but one, we think that if the 
passenger is on the plank even the law of necessity 
justifies not the sailor who takes it from him.’ The 
distinction is not quite so fanciful as Cicero’s specu- 
lations as to the greater advantage to the common- 
wealth of the survival of one or other of those in equal 
peril, but ithelongs to much the same class. The re- 
lation of parent and child, and of husband and wif cis 
regarded in the criminal] Jaw, but the relation of sailor 
and passenger is not even a contractual] relation in the 
eye of the civil law. No doubt there is a custom, in 
moments of peri] at sea, for passengers to be con- 
sidered before seamen, just as thereis a custom for 
women to be considered before men, but this is the 
mere outcome of the generous motives of humanity 


which make the strong protect the weak. The United | 


States v. Holmes appears based on sentiment rather 
than law.” = 
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